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Chapter |. Introduction

A. Pur pose and Goal . Handbook H-8160-1 conbi nes with Manual

Section 8160, "Native Anmerican Coordi nati on and Consultation"” to
form the 8160 Manual. The Handbook is intended to advance the
policy and broad direction contained in the Manual Section by
giving practical guidance to Bureau of Land Managenent (BLM

managers and staffs whose duties include coordination and
consultation with Native Anericans. The Handbook does not stand
alone; it is inconplete without the Manual Section. The goal of

the whole Manual is to assure that tribal governnents, Native
American communities, and individuals whose interests m ght be
af fected have a sufficient opportunity for productive participation
in BLM planning and resource managenent deci sion making. Thi s
Handbook is mainly devoted to providing general guidance for

determ ni ng when, where, what kind, and how nuch consultation is
needed. Supplenentary materi al appended to t he Handbook expl ai ns
policy and provides illustrative case exanples. Future H 8160
Handbook rel eases will expand on the general guidance given here.

B. Consultation and Docunentati on Standard.

Bef or e maki ng deci si ons or approving actions that could
result in changes in | and use, physical changes to | ands
or resources, changes i n access, or alienation of |ands,
BLM managers mnust determ ne whether Native Anmerican
interests would be affected, observe pertinent
consultation requirenents, and document how this was
done. Inthe face of alegal challenge, the consultation
recordwll be the BLM s basis for denonstrating that the
responsi bl e manager has nmade a reasonabl e and good faith
effort to obtain and consi der appropri ate Native Aneri can
I nput in decision making.

C. Definition. For purposes of this Handbook, consultationis the
active, affirmative process of: (1) identifying and seeking i nput
from appropriate Native American governing bodies, commnity
groups, and individuals; and (2) considering their interests as a
necessary and integral part of the BLM s deci sion maki ng process.
The ai mof consultationis to involve affected Native Anericans in
the identification of issues and the definition of the range of
accept abl e managenent opti ons.

D. Unique Legal Relationship. Wile Federal Governnent agencies
are |l egal |y responsi bl e to consider the interests of nenbers of the
public in general, Federal agencies' official interactions with
Native Anmericans, including consultation, are distinguished by
uni que | egal rel ationships. Sovereign status of Indian tribes and
speci al provisions of | awset Native Anericans apart fromall ot her
U.S. popul ations and define a special |evel of Federal agency
responsibilities.
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Thi s Handbook di scusses sonme of these responsibilities, advises
generally on howto neet them and describes the special products
needed as an outcone of official interactions with Native
Amer i cans.

E. Relationship to Manual Section 8160. This Handbook conpl enents
Manual Section 8160 by addi ng general, practical guidance on when
and how managers should conduct and docunent consultation with
Native Anmericans. Chapter |V pays special attention to the ains
and requirenents, anong others, of the American |Indian Religious
Freedom Act (AIRFA); the Native Anmerican Graves Protection and
Repatri ati on Act (NAGPRA); the Archaeol ogi cal Resources Protection
Act (ARPA); and the National Hi storic Preservation Act (NHPA), as
anended in 1992. Not all potentially pertinent |legal authorities
are being addressed in this inaugural version of the Handbook.

F. Interim Focus. In its present version, this guidance is
wei ghted toward |egal authorities and issues that are usually
associated wwth the cul tural heritage progranms. The wei ghting owes
to the fact that these authorities and issues are creating a
speci al need for guidance at this tine.

Readers shoul d recogni ze that many i ssues of concern to
Native Americans arise within programdonai ns ot her than
t hose covered by the cul tural heritage prograns, such as
wildlife and fisheries, forestry, lands, nmnerals, and
others. For nore details, see Manual Section 8160. 08.

Future H 8160 releases wll give additional guidance on
coordinating and consulting with Native Anericans for the other
| and and resource managenent prograns identified in Manual Section
8160. 08A2.

The presently wei ght ed focus, however, should not in any way limnmt
the application of this guidance to cultural heritage program
i ssues.

The general consultation procedures and infornation-
gathering tools described in this Handbook shoul d work
very nmuch the sanme whet her issues are religious freedom
or range inprovenent, whether resources are historic
properties or wildlife species (to nane a few).

The inportant thing here is how well information is obtained and
factored i nto deci sion maki ng, not so nuch the particul ar subject
matter of the informati on. The BLMconsi ders the ways its deci sion
maki ng m ght cause consequences for Native Americans within the
context of its |and use planning and envi ronnmental revi ew systens,
f undanment al managenent systens in which all prograns participate.
(See Manual Section 8160.08Ala-g.)
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The key to nmaking those systens work as they should for Native
Anmericans is to bring particular groups' cultural interests and
concerns into the planning and environnental review process from
the very outset, and to consider themappropriately at each stage
of the anal ysi s and deci si on naking (e.g., RW' s and proj ect pl ans;
general EIS' s and specific EA's).

The i ntent behind | inking Nati ve Areri can consultation closely with
| and use planning and environnmental review is to take full
advant age of these standard, famliar, and tinely procedural
systenms, rather than to try to establish a separate system that
woul d oper at e i ndependent |y frompl anni ng and envi ronmental revi ew.
See Sections IV.E. and F. below for nore di scussion.
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Chapter Il1. Consultation |ssues

The geography of Federal |and adm nistration and the overlay of
| and use classifications are contributing factors in many Native
Anericanreligious freedomand "cul tural resource" i ssues i nvol vi ng
t he BLM and ot her Federal |and managi ng agenci es.

| ssues are both general and particular. On the one hand,
traditional Native Anericans nmay attach religious and
cultural values to | ands and resources on a very broad
scal e, such as recogni zing a nountain or a viewshed as a
sacred | andscape, and they nay be concerned about any
potential use that would be inconpatible with these
values. On the other hand, issues may be specific to
di screte locations on public | ands, such as reasonable
access to cerenonial places, or to the freedom to
coll ect, possess, and use certain regulated natural
resources, such as special -status speci es.

Many Native Anerican issues and concerns, although associated
with BLM | ands and resources, are based on intangible val ues

I nt angi bl e val ues are not anenable to "mtigation” in the sane way
that a mtigation strategy can be used to address danmge to, or
| oss of, physical resources.

Some of the issues that frequently surface in consultation are
briefly discussed here to illustrate the relationship of Native
Aneri can i nterests and concerns to BLMI and and resour ce managenent
deci si ons.

A. Access. Free accesstotraditionally significant | ocations can
be adifficult issue for BLMnanagers when t here woul d be conflicts
wi t h ot her managenent obligations. For exanple, individuals' age
or infirmty often conmbine with distance or terrain to nake
notori zed vehicle access the only practical means for sonme Native
Americans to reach locations of religious inportance. Thi s
presents a dil enma t o managers where public | ands are bei ng managed
as sensitive riparian habitat or for their w | derness character
for exanpl e, and notorized vehicle accessis accordingly restricted
or prohibited. The BLMcan end up in the contradictory situation
of trying to protect resources and |andscapes—the continuing
exi stence of which is essential to traditional Native Anmerican
practi ces—fromthe Native American practitioners thensel ves.

B. Use. One of the nore tangible issues with potential for
resource conflict is Native Aneri cans' col | ection and use of plants
and aninmals for traditional religious and/or cultural purposes.
Sone species regul ated under the Endangered Species Act may have
religious or cultural significance. Collection of other resources,
such as plant products, mnerals, and genstones, nay be regul at ed
under other statutory authority and/or BLM policy.
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C. Sacredness. Native Anericans' attribution of sacredness to
|large land areas is one of the nost difficult issues for BLM
managers to reconcil e wit h ot her managenent responsibilities. From
the viewpoint of traditional religious practitioners, a particul ar
| and area coul d be regarded as a hal | owed pl ace, devoted to speci al
religious rites and cerenonies. Practitioners m ght perceive any
secul ar use or devel opnent in such a place to be injurious to its
exceptional sacred qualities or a sacrilege and, therefore,
unacceptable fromtheir view. Neverthel ess, the BLMmnager m ght
be put in the position of having to wei gh a proposal for alegally
and politically supported use, such as m neral devel opnent, in an
area regarded as sacred and inviol ate.

D. Mtigation. Strategies to reduce proposed Federal actions
I mpacts, or proposed undertaki ngs' effects, generally foll ownodel s
related to the National Environnmental Policy Act, the Nationa
Hi storic Preservation Act, and their inplenenting regulations
(40 CFR Parts 1500-1508 and 36 CFR Part 800). Where Native
American cultural and religious concerns are involved, however,
conventional nmethods of mtigation generally do not appropriately
address the consequences felt by Native American practitioners.

The fact that the BLMs cultural resource specialists are
frequently the ones assigned to do the staff work for certain
Native Anerican issues could |ead to sonme m sunderstandi ng that
Nati ve Anerican i ssues are cultural resource i ssues. Fromthere it
coul d be m st akenl y deduced t hat Nati ve Anerican i ssues m ght often
be resol ved t hrough mtigation nmet hods such as archaeol ogi cal data
recovery. Such ideas would msinterpret the majority of Native
American issues that managers nust consider in decision making.

It is feasi ble, where sone i ssues of Native Anerican use
are involved, that mtigation procedures could work.
For exanple, mtigation could work i n cases where common
natural products are the object, and either the BLM
proposal or the Native Anerican use is flexible.

That is, it nay be possible for a BLM proposal to be
nodi fiedto allowcontinuingtraditional resource use, or
it may be acceptable for the Native American use to be
noved out si de the proposed affected area. 1In contrast,
however, nore abstract, nonresource issues surroundi ng
belief and practice nay be a nuch different matter.

The Anmerican Indian Religious Freedom Act and sacred-object
el ements of the Native Anerican G aves Protection and Repatriation
Act represent statutory reaffirmati on of constitutional guarantees
that protect free exercise of religion for all Anericans. The
Rel i gi ous Freedom Restoration Act (see IV.G below) prohibits the
Governnment from substantially burdening a person's exercise of
religion, except to further a conpelling governnental interest.
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| nfri ngement of a constitutional guarantee is
absolute—+t either occurs or it does not; Iless
infringenment is still infringenment.

I nfringenent of religious freedom cannot be mitigated in the way
that inpacts and effects on natural resources and cultural
properties can be reduced. Conpromse—+.e., we give a little,
they give a little—+s not a suitable option. To denonstrate
conpel i ng governnental interest is a stringent test for routine
| and and resource managenent activities.

E. Consultation as Conflict Identification. Consul tation is
sonet i mes approached apprehensively, with a viewthat talkingwth
Native Americans will result in nore intractable problens than

exi sted before. This view can be relieved by awareness that many
Native Anmerican issues and concerns are not mnmuch different from
public i ssues and concerns that BLMdeals with on a regul ar basis,
and that the nmeans for dealing with themare basically the sane.

It is possible for BLMmanagers to address many of the concerns for
gai ni ng access to sites, attaining needed materials, and protecting
Native Anerican values, within the normal scope of nultiple use
managenent. Sol utions may include: (1) providing admnistrative
access to sensitive areas; (2) nmaki ng speci al | and use desi gnati ons
(e.g., ACECs); (3) devel opi ng Cooperative Managenent Agreenents
with Native American communities; (4) stipulating for continuing
Native Anerican uses in |eases, pernmts, and other |and use
aut hori zations; (5) diverting or denying clearly inconpatible |and
uses; and simlar affirmati ve management sol utions.

Consul tation should identify not only Native Americans’
interests and concerns, but also their suggestions for
potentially effective approaches to address them

Consultation is inconplete, and largely pointless, unless it is
directed toward the identification of nutually acceptable
sol uti ons.

When a proposed BLMdeci si on poses potenti al consequences
for lands and resources valued by Native Anericans,
consultationwi th the comunity that hol ds t he val ues and
identified the consequences can generate strategies for
an appropriate nmanagenent response.
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F. Summary.

O It is the goal of the consultation process to identify
bot h t he resour ce managenent concerns and t he strategies
for addressing them through aninteractive di aloguew th
appropriate Native American conmuniti es.

O Native American concerns may require sonething different
fromthe usual kind of analysis and consi deration when
mtigation is not a realistic option. Were a proposed
action would infringe on constitutional rights or treaty
rights, mtigation or conpromse is not a proper
response.

O The general outline of consultation procedures in this
Handbook focuses on Native American interests and
concerns, but the approachis not significantly different
fromthe approaches enployed to identify and address the
poi nts of view and convictions of other groups. It is
the nature of the BLM pl anning and environnental review
process to give adequate consideration to issues from
outside the BLM including those that do not |end
t henmsel ves to physical inspection or objective and
quanti fi abl e anal ysi s.
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Chapter 111. Consultation Gui dance

The essential reason for Native Anerican consultationis
toidentify the cultural values, the religious beliefs,
the traditional practices, andthe legal rights of Native
Aner i can peopl e whi ch coul d be af fected by BLMacti ons on
Federal | ands.

VWil e carrying out their many ot her mandated responsi bilities, the
BLM s managers are al so obligated to assure that the cultural and
religious concerns of Native Anericans are identified and addressed
as part of decision making.

The sane is true of other Federal agencies. But because of the
great quantity of |ands under the BLM s adnmi ni strative charge, plus
their wide distribution, their western and Al askan | ocation, and
their many potential uses, the BLM has special obligations toward
Nati ve Anericans' | and and resource-rel ated cultural and religi ous
I ssues, unmatched in all of the Federal Governnent.

This means that the BLM arguably nore than any other bureau or
agency, nust establish ongoi ng, credi bl e consultationrelationships
with the Native Anerican peoples whose interests are potentially
affected by the BLM s nulti pl e use managenent of the public | ands.

The identification of Native American cul tural val ues, issues, and
concerns can occur only through <consultation wth triba
governments and practitioners of traditional culture and religion.

Speci fic know edge of contenporary Native American
cul tural values can be obtained only from the Native
American conmunity that possesses the val ues, nuch as
sone forns of proprietary information about public I and
resource val ues (such as oil and gas well | og data) nust
be obtained from outside the BLM

Speci fi ¢ know edge about contenporary val ues can be obtained only
by direct neans. Al t hough contenporary religious and cultural
val ues may be a continuation of historical relationships with the
same | ands and resources, historical accounts and publications
cannot be substituted for direct contact with Native Ameri cans, or
assuned to containtheinformationrequiredtoidentify and address
the concerns of contenporary Native Anmerican communities.
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A General Requirenments of Consultation

In contrast to general BLM public notification
procedures, where the goal is to provide the public an
opportunity to comment on proposed actions, the BLM nust
denonstrate a good faith effort to elicit specific kinds
of information from Native Americans.

Publ i shed notices and letters, indicating that the BLM is
contenplating an action and that interested persons may conment,
generally wll not prove sufficient to ensure that |ega
obligations to consult with Native Anericans have been net.

A tribal council's or Native Anerican organization's
failuretorespondtoaninquiry letter cannot be assuned
to indicate that the group i s not concerned or does not
have i nformation rel evant to the acti on bei ng proposed.

As a general rule, formal tribal positions may be adopted only
through a tribal governnent neeting. For some tribes, such
meetings occur only on a nonthly or even |less frequent basis.
VWhere this is the case, the BLMw I| have to undertake additi onal
and specific notification and consultation efforts to assure a
tinmely response (see sections II1.D. and E. bel ow).

Protecting sensitive informtion. Nati ve Anmericans may be
reluctant to share sensitive information regarding resource
| ocati ons and val ues with agency officials. Thisis partly because
agenci es have been hindered, until recently, from effectively
protecting Native Anmerican cultural information from public
di scl osure under the Freedom of Information Act.

The 1992 Amendnents to the National Hi storic Preservati on
Act provide, in Sec. 101(d)(6) and 304(a), that—

. Properties of traditional religious and cultural inportance to
an Indian tribe . . . nay be deternmined to be eligible for
i nclusion on the National Register;

° In carrying out its responsibilities under section 106, a
Federal agency shall consult with any Indian tribe . . . that
attaches religious and cultural significance to properties
descri bed [above];

° [ Agency officials] after consultation with the Secretary,
shall w thhold from disclosure to the public, information
about the location, character, or ownership of a historic
property if [they] deternine that disclosure may (1) cause a
signi ficant invasion of privacy; (2) risk harmto the historic
resource; or (3) inpede the use of a traditional religious
site by practitioners.
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These new provisions in the Act help free the BLMto hol d
sensitive information confidential, and thus to build
nore effective consultation relationships with Native
Aneri can conmmuniti es.

Broad information, regarding the general nature of traditional
values and the general |location of «culturally significant
tradi ti onal places, should be asked for in early planning stages.
Going into consultation with know edge about a group's historic
relationshipwith the | and and resources shoul d enabl e managers to
direct their questions in a sensitive and effective way.

Native American groups frequently wthhold specific
i nformation, unless or until thereis a direct threat to
traditional values and culturally significant places.

Bef ore maki ng project-specific decisions, managers may
need to provide additional opportunities for Native
Anericans to identify their specific concerns.

| rproved rel ati onshi ps i nprove consul tati on. Some of the hesitancy
to provide specificinformation earlier inthe planning and project
review process nmay be overcone once an effective working
rel ati onship has been built.

When a good working relationship has been established, sonething
|l ess than direct, face-to-face contact nay be sufficient. In
general, where tel ephone and nail contacts with a particul ar group
are denonstrably successful and nutually agreed to be sufficient,
docunented telephone and mail comrunication should satisfy
requi renents. (Managers shoul d have sone formof docunentation on
file attesting to agreed-upon working arrangenents.)

Conversely, where tel ephone or mail contact has been found to be a
poor avenue for opening dialogue (e.g., faulty mail delivery, |ack
of a telephone, individuals or groups are not available during
normal work hours), a good faith effort to consult will likely
require that one or nore direct, personal contacts be undertaken
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B. Wth Wiomto Consult

Consul tation requirenments and procedures, including the
identification of the appropriate consultation partner
vary according to the | egal basis for consultation.

As di scussed in nore detail in Chapter 1V, the various statutes and

regul ations require consultationwth one or nore of the foll ow ng:

O officials of federally recognized tribal governnments
(i ncluding Al aska Native corporations);

O representatives of nonrecogni zed I ndian conmunities;

O traditional cultural or religious | eaders and practitioners;
and

O lineal descendants of deceased Native American individuals
whose renmains are in Federal possession or control.

In sone circunmstances, others may be designated by tribes or
I ndi vidual s to act as spokespersons.

Specific consultation should focus on groups known to have an
interest in the geographic area under consideration and the
particul ar resources and/or |and uses involved.

Al t hough consultation partners nay vary depending on
whi ch statute pronpts a particul ar consul tati on epi sode,
courtesy and protocol require that tribal governnents be
notifi ed and gi ven an opportunity to respond whenever t he
BLMintends to bring a tribal subunit or an individual
tribal menber into a consultation relationship.

The BLM s consul tation partners nust be individuals who
are authorized to speak for the tribe or group relative
to the matter at hand. The BLM may al so have need to
consult wth other interested individuals whose
participation is not "official" so far as the tribe or
group i s concerned.

Identifying tribes. The Bureau of Indian Affairs (Bl A) publishes
alist of federally recognized tribes in the Federal Register from
timetotinme. Thislist is the best starting point for identifying
recogni zed tri bes with which the United States has a governnent -t o-
governnment relationship. This list is not exhaustive and nust be
augnment ed by ot her sources.
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In addition to the list of recognized tribes, Area Ofices of the
Bl A produce a supplenental |ist of nonrecognized Indian groups
petitioning Federal recognition. The BIA's Area or Agency O fices
shoul d be contacted t o obt ai n updat ed and addi ti onal i nformati on on
tri bal governments and ot her Native American organizations in the
general vicinity. (See Manual Section 8160.04D and E.)

Each BLM office should devel op and maintain |lists of:

e The tribal officials and traditional religious
| eaders who have been designated by triba
governnments to serve as contacts for notification
and consul tati on.

e Ot her Nati ve Ameri can individuals and
representatives of nontribal groups identified as
being interested in proposed BLM acti ons.

I dentifyingtribal contacts. Initial inquiries should be addressed
to the presiding government official of thelndiantribe, e.g., the
Tribal Chairman. [Initial discussions should attenpt to determ ne
whi ch individual (s) wll be officially authorized to serve as the
poi nt of contact and the representative/ spokesperson for the tribe
for each of the various matters relating to the BLM

ldentifying traditional cultural and religious |leaders. Oficial
representatives of the tribe or group should be the first source
for identifying traditional cultural and religious |eaders and
other individuals with specialized know edge. Nanes of persons
known to be traditional cultural or religious |eaders can sonetines
be obtained fromBI A Area or Agency O fices; other Federal, State,
and | ocal governnent agenci es that provi de prograns and services to
Nati ve Aneri cans; |ocal Native Anerican cultural organizations and
Native Ameri can onbudsnman or gani zati ons; et hnogr aphers,
et hnohi stori ans, and anthropologists in universities and
pr of essi onal organi zati ons; and ot her sources.

Tribes and groups with historic ties to the lands in
question, including those that are no longer locally
resident, should be given the sane opportunity as
resident tribes and groups to identify their selected
contact persons and their interests in the public |ands.

I dentifying |lineal descendants. A determ nation of |ineal descent
nmust be based on evi dence provi ded by the person cl ai m ng descent.
Si nce the BLMcannot contact such persons directly until they have
identified thenselves, initial contact should be nade t hrough t he
| arger unit of which they are nmenbers (tribes, conmunities, etc.)
or through descent records of the appropriate BI A Agency O fice.
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Facilitating communi cation. Nonprofit organizations and public
assi stance agenci es that provide services to Native Anmericans can
sonetinmes facilitate conmunication with tribes, conmunities,
traditional | eaders, etc. (e.g., legal aid, famly service, el ders’
heal t h prograns, regi onal associ ations). Native Areri can conmunity
or gani zati ons and onmbudsnman or gani zati ons can al so helptoidentify
appropriate parties for consultation

However, unless they are specifically authorized to do so, such
organi zati ons should not be considered to "represent"” tribes or
groups in an official sense. The BLMs contact with extra-tri bal
and public assistance groups is not a substitute for consultation
with tribes or individuals, nor can these groups take the BLMs
part in consultation.

The BLM s responsibility to notify and consult wth
Nati ve Americans cannot be assigned or del egated to any
ot her party.

Simlarly, cultural resource consulting firnms working for | and use
applicants, etc., mght appropriately be approved to nake contacts
and coll ect information in sone circunstances, such as to identify
traditional cultural properties for purposes of Section 106
conpl i ance (see Section IV.C. below and M5 8160. 08Alb); but they
cannot negotiate, mnmake commitnents, or otherwise give the
appearance of exercising the BLMs authority in consultations.

Summari zing i nformati on. Each office shoul d devel op maps of Nati ve
American interests for its area of jurisdiction. Such maps shoul d
showtribal and sub-tribal interests and | ocate | ands historically
occupied or utilized. Maps can also |ocate areas identified as
having ongoing traditional religious significance and use.
However, when information of this extrenely sensitive nature is
i ncl uded, maps nust be treated as confidential working docunents
and kept frompublic view (See Section Ill.F. below.)

C. Wen in the Decisionnaking Process to Start Consul tation

One of a manager's earliest steps inthe decision cycle, regardl ess
of the scale of the decision, should be to determ ne whether the
deci si on coul d have consequences for Native American interests or
concerns. O course, this entails an information-based judgnent,
so the degree of effort involved in making the determ nation w ||
depend on how far along the unit is in gathering information and
establishing relationships with Indian tribes and other Native
American groups. The less of this that has been done, the nore
lead time will be needed to nmake a good determ nation
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In any case where it appears likely that the nature
and/or the location of an activity could affect Native
Anmerican interests or concerns, the BLM manager should
initiate appropriate consultation wth potentially
i nterested Native Anmericans, as soon as possible after
t he general outlines of the |l and use plan or the proposed
| and use deci sion can be descri bed.

More information to help guide the timng of consultation and the
identificationof consultation partners can be found in Chapter |V,
the |l egislative requirenents section of this Handbook.

D. Consultation Process

Preparing for Consultation. The first steps of preparation areto
identify a clear purpose for consultation, and then to reviewthe
record of what is already known about the relevant interests of
Native Anericans who mght want to have input into the BLMs
activities.

Recorded sources that should be reviewed include public
participation records for land use plans; mnutes of public
nmeeti ngs; transcripts of public hearings; pertinent correspondence;
protest records; docunentation of previous consultation; and
simlar records of Native American public involvenent.

The BLM s and ot hers' cultural resource records, including class

i nventories and published and unpublished docunentary sources,
shoul d be reviewed to i dentify any previously recorded areas and/ or
properties of traditional religious or cultural inportance, and any
traditional |ifeway values that are cl osely associated with | ands
or resources which may be affected by BLM acti ons.

Properties of traditional religious or cultural inportance incl ude,
anong ot her things, those "traditional cultural properties” that
may be eligible for the National Register of Historic Places, as
described in the National Register staff's guidance docunent,
Nati onal Register Bulletin No. 38.

When exi sting records are being revi ewed, special attention shoul d
be paid to places that Native Americans are |ikely to perceive as
culturally sensitiveincontenporary traditional cultural practice
(human burial sites, shrines, prayer sites, rock art, natural
features traditionally used for religious purposes, etc.).

Initiating Native American Contacts. After establishing a need and
a purpose for consulting and determ ning with whomto consult (see
Section 111.B. above), managers nust nake reasonable efforts to
elicit information and views directly from affected Native
Anmer i cans.
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An initial contact should be nmade with all potentially
interested tribal governnents and ot her Native American
groups, by letter and tel ephone, explaining the reason
for the contact; requesting their direct participation
and i nput in the deci si onmaki ng process; and asking them
toidentify any traditional cultural or religious | eaders
and practitioners who they think should also be
cont act ed.

VWhenever their interests would be involved, both those tribes and
groups that live near and/or use the lands in question, and al so
those with historical ties to the I ands who now |ive el sewhere,
shoul d be contacted and gi ven an opportunity to participate.

For any Indian tribe that may be expected to have
an interest in a proposed decision, the initial point of
contact should be the tribal chief executive, except in
cases where another tribal official has already been
desi gnated as the BLM s contact.

Tri bal governnent officials arethe appropri ate spokespersons where
proposed actions m ght affect tribal | ands and i nterests. However,
tribal officials may not have all of the pertinent information.

It may be that information about cultural and religious
val ues and concerns associated with BLMI| ands can only be
obtained from cultural or religious |eaders and
practitioners who are not tribal governnment officials.

Areturn receipt fromcertified mail will verify notification, but
by itself will generally not be adequate to establish a good faith
effort to enter consultation (except in established relationships
where mail comrunication is nutually agreed to be sufficient; see
I11.A above).

If the BLM has established a consultation relationship wth
traditional |eaders through previous contacts, these individuals
shoul d be contacted at the same tine as tri bal governnent officials
are contacted. |If there is no existing consultation relationship
wth traditional |eaders, tribal governnent officials should be
asked to identify individual s who m ght have speci al know edge and
interests related to traditional uses of BLM I ands.

Courtesy Noti ce.

Notices of public neetings and announcenents of
opportunities toreviewenvironnental docunents shoul d be
provided to all Native Aneri cans who have been identified
as having, or nay reasonably be expected to have, an
interest in BLM activities and authori zati ons.
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This level of general announcenment, pronoting general public
participation, should not be construed to neet a specific |ega
requirement to notify potentially affected Native Americans.

Legally Required Notification

A specific legal requirenent to notify Native Americans
(e.g., pursuant to ARPA Sec. 4(c)) can generally be net
through certified mail, return receipt requested.

Where legally required notificationis delivered through certified
mail, a return receipt is adequate denonstration that BLM has
satisfied the notification requirenent. Wth some tribes and
i ndi vi duals, however, certified mai|l may not be deliverable for a
variety of reasons. Qobviously, a return receipt show ng that
delivery was not nmade is clear indication that the BLMs
requi rement has not been net.

To avoi d fal se starts and del ays, BLMmanagers and staffs
shoul d select a notification strategy that has a high
expectation of success.

Legally required consultation. In several court tests, attenpts at
witten correspondence have been considered insufficient
denonstrati on of an agency's effort to consult, unl ess acconpani ed
by tel ephone and/or direct contact.

VWil e notification can be satisfied through sinple one-
way written neans, consultationis generally construedto
mean direct, two-way conmunicati on.

Correspondence content. \Whether correspondence is neant to serve
as notification or as a witten precursor or supplenment to direct,
person-to-person consultation, there are certain correspondence
gui delines that apply in either case.
In general, correspondence shoul d—

O identify the purpose of the letter (i.e., the action being
proposed and t he specific |l egal/regulatory basis for witing);

O identify a BLMcontact person and howto reach himher (if for
consultation, note that a call or visit will follow);

O specifically request the kind of Native American input needed
(such as identification of potential cultural concerns);

O provide an opportunity for a neeting; and

O solicit the nanes and addr esses of ot her persons who shoul d be
notified or consulted.
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Some additional clauses which m ght be appropriate under certain
circunmst ances include the follow ng:

O Referrals: "If you are not the appropriate individual to
receive this request, please advise whom we should contact."
O Flexible nmeeting proposals: "If this tine and |location are
not appropriate, please contact [__ ] within [__ ] days

prior to the scheduled neeting to make alternative neeting
arrangenents.”

O Docunentationrequests: "Pleaseindicate onthe encl osed map,
i f possi bl e, areas of specific concern,” or "Pl ease provide or
refer us to any available information that would help us to
under st and t he si gni fi cance and nature of traditional cul tural
concerns in the [area of proposed action] for the [proposed
action] for the [group or tribe nane]."

If a letter is returned as undeliverable, include the cancel ed,
unopened letter in the official file and begin additional, nore
direct, and docunented attenpts to carry out the notification or
consul tati on.

Docunent ati on of notification and consul tation

| ncl ude notification and consultation docunents in the
per manent deci sion record.

Evi dence of notification and consultation (or of the failure of
diligent efforts) is to be included in environnmental docunentation
and provided to the authorized officer in support of a proposed
deci si on. The nanes of preparers shoul d appear on all notification
and consultation materials.

Managers shoul d accustom thensel ves to | ooking for evidence of
notification or consultation (or unsuccessful good faith efforts)
before making a decision. |If no notification or consultation is
needed, the staff person preparing the material for the nmanager
shoul d include a note to this effect.

Tel ephone contact. All attenpts to establish telephone
conmmuni cation, and a record of all conversations conducted by
t el ephone, shoul d be docunented by a signed and dated note to the
files, to be included in the permanent record.

Meetings and direct consultation. The purpose of neetings and
direct consultation is to elicit specific information to be
integrated into the body of data submitted to the authorized
of ficer as a basis for decision nmaking.
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After initial mail and tel ephone contacts have been nmade, a neeting
should be scheduled wth appropriate tribal officials and
traditional cultural or religious | eaders and practitioners (unless
they determ ne that their participation has been sufficient and a
neeting is not necessary).

Consul tati on and coordi nati on neeti ngs shoul d be narrow y
focused on the proposed BLMacti on, or the planning area
i nvol ved, with the goal of developing: (1) a specific
description of the places and/or values at issue; and
(2) potential managenent options to avoid or m nim ze any
negati ve consequences to Native American cultural and
religious values and practices.

E. How Much to Do
There is no sinple nmeasure of sufficiency of Native
Ameri can consultation efforts. Managers and staffs nust
eval uate the—

O potential harmor disruption a proposed action
coul d cause;

O alternatives which would reduce or elimnate
potential harm or disruption;

O conpl eteness and appropri ateness of the |ist
of Native Anmerican groups and individuals
consul t ed;
O nature of the issues raised;
O intensity of concern expressed,;
O legal requirenents posed by treaties;
O relative productivity of consultation; and
O need for further consultati on—
on a case-by-case basis.
Al l such judgnents should be well docunmented to assure a conplete
record of the authorized officer's good faith efforts to identify,
contact, consult, and respond to Native Anerican cul tural concerns
bef ore reachi ng a deci sion.
I n general, enough i nformati on shoul d be devel oped to docunent how
deci sions were reached when they may potentially affect Native

American values associated with BLMadmnistered |ands and
resour ces.
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It isinportant to keep in mnd that many, perhaps nost,
specific issues of Native American concern will not be
i ssues associated with cultural resources such as
ar chaeol ogi cal sites.

Nati ve Anerican cul tural concerns are likely to center on
i ssues of access, collection and use of plants and
animal s, protection of religious places, andinconpati bl e
| and and resource uses.

A good way to gauge whether the BLMs consultation efforts have
been sufficient isto nmentally step outside one's actual role, then
to consider the degree to which an outsider's objective revi ew of
t he deci sion record would find a good faith BLMeffort to identify,
notify, involve, and respond to all Native Americans potentially
af fected by a proposed decision. Howwould it ook to an Indian?
To a judge? To the press?

F. Confidentiality

One of the greatest barriers to conpletely open
consul tation di scussions i s Native Americans' hesitation
to divulge informati on about places that are consi dered
to have a sacred character, or practices that are of a
sacred or private nature. |In sone instances, reluctance
to speak of such matters is strong enough to prevent
i nformati on sharing al together.

Two points are very inportant:

O We nust exhibit a high degree of respect and sensitivity
when elders or traditionalists convey privileged
i nformati on about religious |ocations and practi ces.

O The extent to which we can linmt the public's access to
sensitive information nust be addressed honestly and
openly. W nust not overstate our ability to protect
sensitive information

Limtations. \Wien they are willing to share it at all, triba
officials and traditional practitioners frequently request that the
BLM hold confidential specific information on the nature of
traditional | ocations, traditional uses, and other matters i ntegral
totraditional practice. Exanples are traditional plant gathering
areas, vision gquest stations, graves and ceneteries, reinternent
| ocal es, cerenpnial sites, shrines, and sacred pl aces.

The Freedom of Information Act (FO A) allows the public to seek
di scl osure of Federal agency information. It also allows agencies
to hol d back sone cl asses of material, but the Act generally limts
agency discretion in favor of open public access.
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"Working files,” i.e., docunents that are not fornal
products of the agency or official correspondence, are
not generally subject to release under FO A requests
(5 US C 552(b)(3)). Thus, raw ethnographic data and
notes are excluded fromrel ease under FO A requests.

Thi s useful classification should not be overused or abused.

Besi des the general exclusions of FOA, specific |aws sonetines
provide authority to protect information. It is |ongstanding BLM
policy to restrict sensitive Native Anmerican information from
public disclosure, to the greatest degree possible under specific
pertinent laws and regulations (Manual Section 8160.06F).
Unfortunately, assurances of protection based on this policy have
been limted by the fact that few of the pertinent categories of
sensitive information are covered by |aw and regul ati ons.

New armendnents to the National Historic Preservation Act
(Sec. 304(a)) have i nproved the BLM s ability to protect
nore kinds of sensitive Native Anmerican information.
However, sone ki nds of potentially sensitive infornmation
are still not explicitly exenpt from public disclosure.

The 1992 Amendnents to the National Hi storic Preservation Act al |l ow
Federal agency officials, with the concurrence of the Secretary of
the Interior, to wthhold information about the |ocation,
character, or ownership of a historic property (i.e., one included
in or eligible for the National Register of Historic Places).

Under the NHPA, information can be withheld if disclosure m ght—
® cause a significant invasion of privacy;
® risk harmto the historic resource; or

® inpede the use of a traditional religious site by
practitioners.

These provi sions broaden the BLM s di scretion to protect sensitive
information, so long as it relates to distinct, fixed properties.

The Archaeol ogi cal Resources Protection Act (Sec. 9 and
43 CFR Part 7) allows Federal agencies to protect
ar chaeol ogi cal resources from harm by restricting
I nformation on their nature and | ocati on.

Less tangi bl e val ues, when they coincide in space with historic
properties or archaeol ogical resources, could also be protected
fromdi sclosure under these authorities. The confidentiality of
information less firmy associated with a historic property or
ar chaeol ogi cal resource, however, is not resolved.
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To sunmarize, the BLM can protect from FO A di scl osure
sensitive Native Anerican information that—

® exists only in "working files"; or

® pertains to a property listed in or eligible for
the National Register of H storic Places, if
di scl osure woul d risk harmto the property, cause a
significant invasion of privacy, or inpede the use
of a traditional religious site by practitioners;
or

® pertains to an archaeol ogi cal resource as defined
in 43 CFR Part 7, if disclosure would risk harmto
t he resource.

Managers and staffs carrying out Native American consultation
should clearly represent the sort of information they seek, the
pur poses to which the information will—and w || not—be appli ed,
and thelimts of the BLMs ability to protect the information from
public disclosure. The extent of that ability nust not be
m srepresent ed.

All sensitive data should be carefully maintained and securely
stored. O fices responsible for gathering sensitive infornmation
and conducting consultation should have adequate physical and
procedural neans to ensure secure file maintenance and managenent .

G. Concl usion of Consultation

In all cases the Native Anerican groups whi ch have been
i nvol ved in the consultation process should be notified
of the BLM s final decision.

This notification should specifically include a discussion of the
BLM s basis for its decision, relationship to the concerns raised
inconsultation, and the avenues avail abl e for protest or appeal of
t he deci sion.

This correspondence should be sent certified mail and a copy
i ncl uded in the permanent deci sion record.
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H O her |ssues
Conpensati on.

I n general , paynent to Native Anericans for
"consultation” described in this Handbook 1is not
aut hori zed, in keeping with Departnent of the Interior
Acqui sition Regul ati ons (DI AR 1437. 103, Personal Services
Contracts and Federal Acquisition Regulation, Part
37.104).

Additional information on this topic is included in Appendix 1,
"Policy on Conpensationto Native Americans for Their Participation
in the BLM s Adm nistrative Process".

Refusal to consult or conditional consultation. The BLM is
required to take steps to provide a good faith opportunity for
Native Anmericans to make their religious and cultural concerns
known, so that these concerns can be fully considered during
deci sion making. Indian tribes, Native Anmerican communities, and
traditional religious or cultural | eaders and practitioners are not
required to participate.

When BLM has provided sufficient opportunity and has docunented
that this is the case, and the intended consultation partner
refuses or declines to consult, the BLMs requirenent is net.

If the potential consultation partner wll consult only on
condition of paynent, for exanple, the BLM should docunent its
efforts to consult and proceed.

Conflicting Information. The BLMregularly deals with conflicting
i nformation from individuals and groups interested in how the
public [ands are managed. It is no different when dealing with
Native Anericans. As a Federal agency, the BLM has the
responsibility to make infornmed decisions about the needs and
concerns of Native Anericans. It is not the responsibility of the
BLM to resol ve disagreenents external to the BLM nor to require
consensus before making informed deci sions.

For exanple, in an area of interest to two groups fromthe sane
tribe, one mght insist that the region contains sacred sites that
shoul d not be disturbed, while the other m ght maintain that the
sites can be di sturbed. The BLMnust consider all information and
perspectives in the decision record and docunent the basis for
selecting a particular alternative.
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Chapter 1V. Procedures Uni que
to Specific Laws

A.  Anerican Indian Religious Freedom Act

The Senate record, describing factors that led to the Anmerican
I ndian Religious Freedom Act of 1978 (AIRFA), highlights the
finding that the nmpjority of Federal agencies' "infringenents
[of Anerican Indian Religious freedon] have resulted not from an
express Federal policy but rather froma | ack of policy"” (Senate
Report 95-709).

Al RFA' s nmai n purpose, then, was to establish a policy of Federal
protection for traditional Anerican Indian religious freedons.
Further, with an eye to correcting Federal policies and practices
that could infringe on Anrerican Indian religions, the Act directed
an Executive Branch review of agencies' prograns and regul ations
"in consultation with Native religious |eaders.”

It is the Congress' stated intent that the source of
i nformation on potential infringement ". . . be the
practitioner of the religion, the Medicine people,
religious | eaders, and traditionalists who are Nati ves -
and not Indian experts, political |eaders or any other
non-practitioner.” (Senate Report 95-709.)

Consul tation for purposes of AIRFA is specifically directed at
i dentifying the concerns of traditional Native American religious
practitioners relative to proposed BLM acti ons.

Traditional religious practitioners are frequently not triba
of ficials or governnmental | eaders. The steps described in Chapter
1l of this Handbook shoul d be enpl oyed to identify these religious
practitioners.

Consul tation pursuant to Al RFA should be initiated as
soon as |l and uses are proposed whi ch have the potenti al
to affect Native Anmerican religious practices.

O As the first step, managers should review
exi sting records and docunentary sources to
i dentify any previously recorded properties of
traditional religious inportance and any
traditional ritual or cerenpnial practices
associated with the |ands in question.

O Next, managers nust make reasonable efforts to
elicit information and views directly fromthe
Native Anericans whose interests would be
af f ect ed.
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Al'l potentially interestedtribes and groups shoul d be cont act ed by
letter and tel ephone to request their direct participation and
input. This would include tribes and groups that |ive near and/ or
use the | ands i n question, and al so those known to have hi stori cal
ties to the | ands but now live el sewhere.

I n any such comruni cation, it nmust be clear that the purpose of the
request is to learn about places of traditional religious
i mportance that cannot be identified without thetribe' s or group's
di rect assistance, so that the BLM may know to protect the pl aces
fromuni ntended harmand t o provi de for appropriate Native American
access.

Following initial mail or tel ephone contact, if thereis
reason to expect that places of religious significanceto
the tribe or group are likely to be affected by BLM
actions, the District Manager or an authorized
representative should initiate face-to-face personal
contact with appropriate officials of the tribe or group
and/or with traditional religious | eaders. (See Section
I11.D. above.)

The purpose of such personal contact is to seek nutually accept abl e
ways to avoid or mnimze disturbance of traditional religious
pl aces or disruption of traditional religious practices.

Specific requests to obtain and consider information
during planning or decision nmaking nmust be thoroughly
docunent ed, both as part of the adm nistrative record and
as a basis for determining if further inventory or
consultation will be needed in subsequent BLM acti ons.
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B. Archaeol ogi cal Resources Protection Act
Notification related to permts.

The Archaeol ogi cal Resources Protection Act (ARPA),
Sec. 4(c), requires notification of the appropriate
Indian tribe before approving a cultural resource use
permt for the excavation (testing and data recovery) of
ar chaeol ogi cal resources (nore than 100 years old), if
t he responsi bl e Federal |and nmanager determ nes that a
| ocati on having cultural or religious inportance to the
tri be may be harned or destroyed.

The uni formregul ati ons i npl ementi ng ARPA i ncl ude a provi sion that
the Federal | and manager may al so give notice to any other Native
Aneri can group known to consi der potentially affected | ocati ons as
being of religious or cultural inportance (43 CFR 7.7(a)(2)).

Sampl e text for anotificationletter is containedin Appendix 1 of
the BLMs Cultural Resource Use Permts manual (Mnual Section
8151).

If all docunented efforts to notify and consult wth the
appropriate Indian tribe(s) or Native Anmerican group(s) prove
unsuccessful, processing of the permt application my proceed
wi t hout further delay. Whether successful or not, docunentation of
efforts to notify and consult nust be included in the permt file.
This docunentation will serve as evidence of notification and
consultation efforts in accord with 43 CFR 7.7.

If the response to the notification is a request for
consul tation, then consultation should be expeditiously
undertaken consistent with the procedural requirenents
and tinmeframes contained in 43 CFR 7.7(a)(3) and Manual
Section 8151.
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C. Nati onal Hi storic Preservation Act

The National Historic Preservation Act (NHPA) requires the
i dentification and consideration of potential adverse effects on
properties which may be significant due to their traditional or
historic inportance to an Indian tribe. The specific requirenent
for consultation relative to Sec. 106 of the Act is in
Sec. 101(d)(6), added by anmendnents passed in 1992.

Consultation for Sec. 106 purposesislimtedto lIndiantribes (and
Nati ve Hawaiian organi zations). It focuses (1) on identifying
properties with tribal religious or cultural significance that are
potentially eligible for inclusion in the National Register of
Historic Places; and (2) on taking into account the effects a
proposed Federal undertaking m ght have on them

In nearly all cases, the BLMs |and use planning and
envi ronnent al conpliance procedures, and the procedures
outlined in Section IV.A above for consulting under
Al RFA, should provide sufficient docunentation to
identify "traditional cultural properties" (as di scussed
in National Register Bulletin No. 38) and "religi ous and
cul tural values" (pursuant to NHPA Sec. 101(d)(6)).

Separate consultations with Indian tribes regarding the
National Register eligibility of particular properties
shoul d not be necessary on a project-by-project or a

site-by-site basis. Rat her, input from Indian tribes
shoul d be sought nore programmatically during | and use
pl anning and environnmental review. Procedures and

criteria may be the subject of agreenments with tribes.

The 1992 NHPA anmendnent s add signi fi cant new provi si ons concerni ng
Indian tribes' participation in historic preservation. Regarding
consul tation, besides Sec. 101(d)(6) discussed above, Sec.
110(a) (2) directs Federal agencies' progranms to ensure—

"(D) that the agency's preservation-related activities
are carried out in consultation with other Federal
State, and |ocal agencies, Indian tribes, [and others]
carrying out historic preservation planning activities.

and . :

"(E) that the agency's procedures for conpliance with
section 106—

BLM MANUAL Rel . 8-65
11/ 3/ 94



| V-5
H- 8160-1 - GENERAL PROCEDURAL GUI DANCE
FOR NATI VE AMERI CAN CONSULTATI ON

"(ii) provide a process for the identification
and evaluation of historic properties . . . and the
devel opnent and inplenmentation of agreenments, in
consultation with State Historic Preservation Oficers,
| ocal governnents, [and] Indian tribes . . . regarding
the neans by which adverse effects . . . wll be
consi dered . "

The | anguage in Sec. 101(d)(6), requiring agencies to consult with
Indian tribes that attach religious and cultural significance to
traditional properties that nay be eligible for the National
Regi ster, reinforces procedures BLM Field Ofices are already
directed to fol |l ow.

For exanpl e, Native Anericans are to be asked to participate where

active managenent of historic properties is planned, i.e., where
activity plans and project plans are being witten and specific,
on-the-ground steps will be taken to protect and/or interpret the

property. (See Manual Section 8132.12B.) The purposeis to obtain
Native Anericans' views on how (or whether) the property shoul d be
patrol | ed, nonitored, protected, stabilized, and interpreted. The
consul tation should increase BLM s sensitivity to Native Anerican
vi ewpoints and aid in devel oping prograns of site interpretation
that reflect traditional comunity points of view

Native Anmericans' participation in the historic preservation
process should not end with the identification of properties
potentially affected by agency undert aki ngs.

Under Sec. 101(d) (6)(B) and Sec. 110(E)(ii), consultation
may be call ed for when data recovery i s bei ng consi dered
to mtigate adverse effects on a property's scientific
i nportance, if the property al so has ascribed religious
and cul tural significance.

Wher e appropri ate, such consul tati on opportunities may be
used to neet the separate consultation requirements of
43 CFR 7.7 and Sec. 3(c) of NAGPRA, as well as those of
Sec. 101 and Sec. 110 of NHPA.

However, special care nust be taken to keep the severa
Acts' distinct | egal purposes separate, so that they do
not becomre inappropriately bl ended and confused in the
various participants' mnds. Losing focus on individual
| aws' requirenments, participants specified, and reasons
for obtaining the Native Anerican input, can result in
om ssions, m stakes, inappropriate expectations on the
Nati ve Aneri cans' side, and i nadvertent nonconpliance on
the BLM s si de.
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D. Native Anerican G aves Protection and Repatriation Act

The purpose of consultation under the Native Anmerican G aves
Protection and Repatriation Act (NAGPRA) is to reach agreenent as
to the treatment and di sposition of the specific kinds of "cul tural
itenms" definedinthe Act: Native Anerican human remains, funerary
obj ects, sacred objects, and objects of cultural patrinony.

Federal agencies are required to consult with the appropriate
Indian tribe or lineal descendant under four circunstances:

O Asummary of a Federal agency's or a nmuseum s hol di ngs, dating
from before the Act, indicates that unassociated funerary
obj ects, sacred objects, and/ or objects of cultural patrinony
are present;

O An inventory of a Federal agency's or a nuseum s hol di ngs,
dating from before the Act, finds human renmains and/or
associ ated funerary objects;

O An agency official is processing an application for a permt
that woul d all ow t he excavation and renoval of human remains
and associ ated funerary objects from Federal |ands; and

O |Itens covered by the Act have been di sturbed unintentionally.

Sumaries of holdings were conpleted by Novenmber 1993, and
i nventories wll be conpl eted by Novenber 1995, in accordance with
Sections 5 and 6 of the Act. Only the last two of these
circunst ances are di scussed here.

| nt enti onal renoval

Under NAGPRA, Federal agencies nust consult wth
appropriate Indian tribes or individuals prior to
authorizing the intentional renoval of Native Anmerican
human remai ns and funerary objects found with them

Docunentation to show that consultation pursuant to
Sec. 3(c) of NAGPRA has occurred nust be included and
mai nt ai ned in the decision record.

A cultural resource use permt (see BLM Manual Section 8151) or
equi val ent docunentationis generally required before human remai ns
and artifacts covered by the Act nmay be excavated or renoved from
Federal lands. Permt-related notification, and consultationif it
is requested, are required by ARPA Sec. 4 and 43 CFR 7.7.
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When permt-related consultationw |l be taking place, it should be
appropriate in nost cases to use that opportunity to consult
prospectively with regard to NAGPRA, to devel op procedures to be
followed in case human remai ns and cultural itens are di scovered.
I n any event, consultation for NAGPRA' s pur poses must occur before
t he excavation or renoval of human remains and cultural itens may
be aut hori zed.

Uni nt ended di sturbance.

Human remai ns and/or cultural itens subject to NAGPRA
di scovered as a result of a BLM or BLMauthorized
activity, such as construction or other |and-disturbing
actions, are to be handl ed in the manner described inthe
"i nadvertent di scovery" procedures found at Sec. 3(d) of
the Act.

Where there is a reasonabl e |i kelihood of encountering undetected
cultural itenms during a proposed |and use, agreenents should be
negotiated with tribes or groups before the project is authorized
to provi de general gui dance on treatnent of any cultural itens that
m ght be exposed. Know ng how to react in advance can save tine
and conf usi on.
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E. National Environnental Policy Act

The purposes of Native Anmerican consultation under the National
Envi ronnment al Policy Act (NEPA) aretoidentify potential conflicts
that would not otherwise be known to the BLM and to seek
al ternatives that woul d resolve the conflicts. It should be clear
to all that NEPA's charge to "preserve inportant historic,
cultural, and natural aspects of our national heritage" cannot be
fully met without informed consideration of Native Anericans'
heritage.

An adm nistratively key purpose is to devel op docunentary records
sufficient to denonstrate that the BLMhas taken adequate steps to
identify, consult with, and wei gh the i nterests of Native Americans
in its decision making.

Usi ng environnmental review as a foundation for consulting wth
Nati ve Americans has several special advantages:

O Conpliance with NEPA i s one of BLM s nost fundanental and nost
uni versal steps prelimnary to decision making.

O It is standard BLM procedure during conpliance with NEPA to
consi der the inpacts proposed actions and their alternatives
woul d have on cultural resources.

O Regul ations inplenenting NEPA specifically require Federal
agencies to consult with Indian tribes and i nterested persons
and organi zations (40 CFR 1501. 2, 1501.7; see also 516 DM4.B
on consultation when Indian reservations woul d be affected).

O Addressi ng NAGPRA, Al RFA, and NHPA i ssues during consultation
for NEPA i nproves consul tation efficiency and ensures t hor ough
coverage of Native American issues in the NEPA review.

O The overarching nature of NEPA conpliance provides a good
opportunity to consolidate the consultation record.

Caution nust be exercised when mtigation is proposed in the
anal ysis of inpacts and alternatives.

An infringenment of religious freedom or a burden on
religious practice, or aloss of religiously significant
resources cannot be "mtigated" inthe usual sense of the
word (i.e., tolessen, soften, lighten). It is possible,
however, to deal with potential infringenent, burden, or
| oss by devel oping alternatives or nmanagenent options
t hat woul d avoi d t he specific inpact. Avoiding an inmpact
by not taking a certain action or parts of an actionfits
within the neaning of mitigation as defined in the CEQ
regul ations (see 40 CFR 1508. 20).
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F. Federal Land Policy and Managenent Act

Land use pl anni ng.
The primary procedural neans for conplying with the
consul tation obligations described in this Handbook is
t he I and use pl anni ng process, including the associ ated

envi ronnental review.

The BLM s | and use pl anning process is also the prinmary nmechani sm

for identifying places associated with traditional |ifeway val ues,
such as areas where plants and animals can be collected for
cultural or religious purposes. These include properties of

traditional cultural inmportance that nmay be eligible for the
Nati onal Register of Hi storic Places, described as "traditiona
cultural properties” in National Register Bulletin No. 38.

The nost appropriate tine to learn about traditional
cul tural properties and ot her Native Anerican i ssues and
concerns, not already identified in cultural resource
inventories (see Manual Section 8111.12A, 8111. 13C5,
8111.13C6¢c), is duringthe public participation phases of
| and use pl anning and environnental review.

I dentification of special concerns and consultation toward their
accommodati on are nost effectively carried out over the extended
period of tinme afforded by the planning and environmental review
process. All Field Ofices should al ready be follow ng direction
i n Manual Section 8160. 08Al i ncorporating consideration of Native
Ameri can i ssues and concerns into this process.

The BLM s |and use planning process offers several
opportunities for interested persons, including Native
Anmericans, to raise issues, to express their views, and
to identify places of concern.

I n devel opi ng Resource Managenent Pl ans and plan anmendnents, BLM
managers are required to involve others at five specific points:
(1) identification of issues; (2) review of proposed planning
criteria; (3) review of the draft Resource Managenent Pl an and
Envi ronnmental | npact Statement (RVWP/EIS); (4) reviewof the final
RW/ EIS; and (5) notice of any changes as a result of protests.

In addition, the BLMis obligated in Sec. 202(c)(9) to coordi nate
all aspects of planning with Indian tribes, to ensure consi stency
between BLM s and the tribes' |and use plans.
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Indian tribes are not "just another public" whose
i nterests ought to be considered. In their relations
wi t h Federal agencies, Indiantribes have special rights
as soverei gn governnents. To usetinmely opportunitiesin
the planning process as occasions to coordinate and
consult is not nmeant to dism ss the special relationship
the U.S. Governnent maintains with Indian tribes, or to
put all interests on equal footingwithtribal interests.

Regul ations and policies relating to public participation in |and

use planning are found at 43 CFR 1610 and in Manual

Section 1614.

Program specific responsibilities to coordinate and consult during

| and

use planning are discussed in Manual Section 8160. 08A.
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G Religious Freedom Restoration Act

The Religious Freedom Restoration Act of 1993 does not have
procedural requirenents in the way that the |aws discussed in
precedi ng sections do.

The Act reinstates the judicial standard that requires a Federal
Government agency to denonstrate a "conpelling governnental
i nterest" before substantially burdening a person's religious
| i berty:

"Gover nnment may substantially burden a person's exercise
of religiononly if it denonstrates that application of
the burden to the person—

"(1) is in furtherance of a conpelling governnenta
i nterest; and

"(2) is the least restrictive means of furthering that
conpel i ng governnmental interest.”
(Public Law 103-141, Sec. 3(b).)

Al t hough t he Act does not i npose specific procedural requirenents,
it restores a powerful standard for justifying governnental burdens
onreligious liberty, affecting all persons and religi ons equally.

The Act's conpelling-interest test should be the basic
standard guiding all BLM decisions that m ght burden
Native Americans' free exercise of religion, whenever
free exercise woul dinvol ve access, use, ritual practice,
and other activities related to traditional religious
uses of | ands and resources.
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