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Dear Mr. Larson: 
 
The enclosed document contains a biological opinion (Opinion) prepared by the National Marine 
Fisheries Service (NMFS) pursuant to section 7(a)(2) of the Endangered Species Act (ESA) on 
the effects of the proposed re-issuance of a special use permit (SUP) for recreational residences 
located in the Cool Creek Tract on lands within the Mount Hood National Forest.  The permits 
would be issued under the U.S. Forest Service’s (USFS) regulatory authorities at Forest Service 
Manual (FSM) 2671.44 and FSM 2670.32.  In this Opinion, NMFS concludes that the proposed 
action is not likely to jeopardize the continued existence of Lower Columbia River (LCR) 
steelhead (Onchorynchus mykiss), LCR Chinook salmon (Onchorynchus twhawytscha), or LCR 
coho salmon (Onchorynchus kisutch), or result in the destruction or adverse modification of 
designated critical habitat for LCR steelhead or LCR Chinook salmon. 
 
As required by section 7 of the ESA, NMFS is providing an incidental take statement with the 
Opinion.  The incidental take statement describes reasonable and prudent measures NMFS 
considers necessary or appropriate to minimize the impact of incidental take associated with this 
action.  The take statement sets forth nondiscretionary terms and conditions, including reporting 
requirements, that the USFS and applicant, if any, must comply with to carry out the reasonable 
and prudent measures.  Incidental take from actions that meet these terms and conditions will be 
exempt from the ESA’s prohibition against the take of listed species. 
 
This document also includes the results of our analysis of the action’s likely effects on essential 
fish habitat (EFH) pursuant to section 305(b) of the Magnuson-Stevens Fishery Conservation and 
Management Act (MSA), and includes three conservation recommendations to avoid, minimize, 
or otherwise offset potential adverse effects on EFH.  These conservation recommendations are a 
subset of the ESA take statement’s terms and conditions.  Section 305(b)(4)(B) of the MSA 
requires Federal agencies to provide a detailed written response to NMFS within 30 days after 
receiving these recommendations. 
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If the response is inconsistent with the EFH conservation recommendations, the USFS must 
explain why the recommendations will not be followed, including the justification for any 
disagreements over the effects of the action and the recommendations.  In response to increased 
oversight of overall EFH program effectiveness by the Office of Management and Budget, 
NMFS established a quarterly reporting requirement to determine how many conservation 
recommendations are provided as part of each EFH consultation and how many are adopted by 
the action agency.  Therefore, we request that in your statutory reply to the EFH portion of this 
consultation, you clearly identify the number of conservation recommendations accepted.  
 
If you have questions regarding this consultation, please contact Mischa Connine, Fisheries 
Biologist in the Willamette Basin Habitat Branch of the Oregon State Habitat Office, at 
503.230.5401. 
 
 Sincerely, 
 
 
 
 Barry A. Thom 
 Acting Regional Administrator 
 
cc: Duane Bishop, Zigzag Ranger District 
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INTRODUCTION 
 
This document contains a biological opinion (Opinion) and incidental take statement prepared in 
accordance with section 7(b) of the Endangered Species Act (ESA) of 1973, as amended (16 
U.S.C. 1531, et seq.), and implementing regulations at 50 CFR 402.  With respect to designated 
critical habitat, the following analysis relied only on the statutory provisions of the ESA, and not 
on the regulatory definition of “destruction or adverse modification” at 50 CFR 402.02. 
 
The National Marine Fisheries Service (NMFS) also completed an essential fish habitat (EFH) 
consultation, prepared in accordance with section 305(b)(2) of the Magnuson-Stevens Fishery 
Conservation and Management Act (MSA) (16 U.S.C. 1801, et seq.) and implementing 
regulations at 50 CFR 600.   
 
The docket for this consultation is on file at the Oregon State Habitat Office in Portland, Oregon. 
 
Background and Consultation History 
 
On July 8, 2009, NMFS received a request for formal ESA section 7 consultation from the U.S. 
Forest Service (USFS) on the authorization of a re-issuance of a special use permit (SUP) for 
recreational residences of the Cool Creek Tract in the Mount Hood National Forest (MHNF) 
under the regulatory authority of Forest Service Manual (FSM) 2671.44 and FSM 2670.32.  
Accompanying the request was a biological assessment (BA).  The Zigzag Ranger District staff 
worked cooperatively with Ben Meyer from NMFS for the last 3 years to develop the 
Recreational Residence Aquatic Resource Assessment (2009) and subsequent BA.  The tract is 
along lower portions of Still Creek (170800010201) within the Zigzag River 5th field watershed 
(1708000102), located just east of the Zigzag Ranger District Office (Figure 1). 
 
The recreational residence program began in 1915 on the Mt. Hood National Forest with the goal 
to encourage use of newly-established National Forest system lands.  These are privately owned, 
non-permanent structures and each permittee has been issued a special use permit (SUP) 
allowing their privately-owned structure(s) to occupy Forest Service lands.  SUPs, issued for a 
20-year period, will expire on December 31, 2009.  The BA analyzed impacts associated with the 
proposed action of re-issuance of a SUP for up to 20 years to each of the 25 recreational 
residences of the Cool Creek Tract.   
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Figure 1. Map of the action area within the Zigzag watershed. 

 
 
 
In the request for consultation, the USFS concluded that the proposed action is “likely to 
adversely affect” LCR steelhead, LCR Chinook salmon, and LCR coho salmon.  The USFS also 
concluded that the proposed action is “likely to adversely affect” designated critical habitat for 
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LCR steelhead and LCR Chinook salmon.  This Opinion is based on the information presented in 
the request for consultation and subsequently provided during consultation.  The objective of this 
Opinion is to determine whether the USFS’ authorization of the proposed action is likely to 
jeopardize the continued existence of LCR steelhead, LCR Chinook salmon, and LCR coho 
salmon or result in the destruction or adverse modification of designated critical habitats. 
 
Description of the Proposed Action 
 
The proposed action would authorize continued recreation residence use of the Cool Creek Tract 
for up to a 20-year period beginning January 1, 2010.  This would include use of those cabins 
that exist in areas of the floodplain, channel migration zone and debris torrent zones identified in 
the Recreational Residence Aquatic Assessment (USDA 2009).  As part of the proposed action, 
cabin owners of the Cool Creek Tract with cabins in identified high to moderate risk areas (Table 
1) will be offered “in-lieu” lots that are not on the floodplain.  Cabin owners who accept in-lieu 
lots would be issued 10-year permits for their existing cabins.  By the end of the 10-year term, 
the cabin owners would need to remove their existing cabins and associated infrastructures and 
construct new structures on the in-lieu lots.  The old lots will then need to be restored and 
planted with native trees and shrubs indigenous to the area.  The overall theme of this alternative 
is to encourage permittees to secure in-lieu lots in other tracts outside of floodplains and allow 
fluvial and hillslope processes to function naturally within the Cool Creek Tract.  Those 
permittees that do not select the in-lieu lot option will be allowed to continue using the lots. 
 
Table 1. Cabins or lots within the Cool Creek Tract that are at moderate or high risk of 

damage due to floods or debris torrents (USFS 2009).  
 

               Lot Number  
                    121                    137                      155 
                    123                    139                      165 
                    125                    141                      167 
                    131                    156  
                    133                    153                     109* 

*Note.  Cabin is outside of floodplain but is located within a debris flow zone and is at least at moderate risk of damage. 

 
 
The following measures would apply to cabin owners who decide not to accept an in-lieu lot:  

1. The Flood Plain Executive Order (E. O. 11988) that is part of each current special use 

permit for the Cool Creek Tract would be in effect; cabins that are substantially damaged 
or destroyed during a flood event would not be allowed to be rebuilt and would need to 
be removed within 90 days of the flood.  

2. The Forest Service would not remove future logs or debris jams that are deposited in the 
stream channel, floodplains or terraces, nor permit cabin owners to remove logs or debris 
jams; even when those jams pose a risk to cabins located on the floodplain.  

3. Pit outhouses and other open type septic systems would no longer be allowed on 
floodplain lots identified in Table 2 and would need to be replaced with a modern sealed 
septic system that would not pose a risk to water quality at any time, including during 
catastrophic flood events.  
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4. All unnatural open areas on recreational residence lots will be revegetated with conifer 
and hardwood trees and shrubs indigenous to the area.  

5. No new construction of dikes, gabion walls or rock revetments will be permitted.  All 
existing structures can remain on the landscape until their design life has ended.  Any 
future maintenance will require site-specific analysis.  

 
Table 2. Aquatic and riparian SUP compliance issues for the Cool Creek Tract. 
 

Road 
Number  

Lot 
Number  

Issue Identified  Corrective Measures Needed for Permit 
Compliance  

2612  105  Water withdrawal 
structure in Still 
Creek. Parking lot 
excessive in size.  

Investigate water rights; take corrective 
action if necessary. Decrease parking lot, 
decompact soil and replant with native 
shrubs and trees.  

2612  107  Water withdrawal 
structure in Still 
Creek. Parking lot 
excessive in size.  

Investigate water rights; take corrective 
action if necessary. Decrease parking lot, 
decompact soil and replant with native 
shrubs and trees.  

2612  113  Areas of cleared 
vegetation affecting 
stand structure and 
composition.  

Replant all open areas with native trees 
and shrubs.  

 
 
Zigzag Ranger District resource specialists identified SUP compliance issues during field 
surveys.  As part of the proposed action, permittees are required to correct the compliance issues 
identified in Table 2.  Once these corrective measures are implemented and inspected, permittees 
will be compliant with the terms and conditions pertaining to aquatic resources for their 
newSUPs. 
 
The NMFS relied on the foregoing description of the proposed action, including all stated   
minimization measures, to complete this consultation.  To ensure that this consultation remain 
valid, NMFS requests that the action agency or applicant keep NMFS informed of any changes 
to the proposed action 
 
Action Area 
 
‘Action area’ means all areas to be affected directly or indirectly by the Federal action and not 
merely the immediate area involved in the action (50 CFR 402.02).  For this consultation, the 
action area includes a portion of the Still Creek subwatershed (HUC 170800010201), in the 
Zigzag River 5th field watershed (HUC 1708000102).  The Cool Creek Tract consists of 25 
residences along the lower portions of Still Creek (Figure 2), with lots totaling approximately 13 
acres in size.   
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Figure 2. Vicinity map of the Cool Creek recreational residence tract. 

 
 
 
The NMFS designated Lower Columbia River (LCR) steelhead (Onchorynchus mykiss) as a 
“threatened species” under ESA on March 19, 1998 (63 FR 13347) and reaffirmed the threatened 
status on January 5, 2006 (71 FR 834).  On September 2, 2005, the critical habitat designation 
for LCR steelhead became effective (70 FR 52630).  Final revised protective regulations were 
issued for LCR steelhead on June 28, 2005 (70 FR 37160). 
 
The NMFS designated LCR Chinook salmon (Onchorynchus twhawytscha) as a “threatened 
species” under the ESA effective March 24, 2009 (63 FR 14308), and reaffirmed the threatened 
status on June 28, 2005 (70 FR 37160).  On September 2, 2005, the critical habitat designation 
for LCR Chinook salmon became effective (70 FR 52630).  Final revised protective regulations 
were issued for LCR Chinook on June 28, 2005. 
 
The NMFS designated LCR coho salmon (Oncorhynchus kisutch) as a “threatened species” under 
the ESA on June 28, 2005 (70 FR 37160).  No critical habitat has been designated or proposed 
for coho salmon.  Final revised protective regulations were issued for LCR coho salmon on June 
28, 2005. 
 
The NMFS designated critical habitat for LCR steelhead and LCR Chinook salmon up to RM 
14.8 on the Zigzag River and up to RM 15.1 on Still Creek.   
 
The LCR steelhead and their designated critical habitat, LCR Chinook salmon and their 
designated habitat, and LCR coho salmon occur within and downstream from the action area.  
The action area occurs within designated EFH.  The primary constituent elements (PCEs) of 
critical habitats designated for these species are described in Table 3.  The PCEs listed in Table 3 
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refer to freshwater habitat components.  Some PCEs not occurring in the action area are not 
included. 
 
Table 3. Primary constituent elements (PCEs) of critical habitats designated for Pacific 

salmon and steelhead species considered in the Opinion (except SR 
spring/summer run Chinook salmon, SR fall-run Chinook salmon, and SR 
sockeye salmon), and corresponding species life history events. 

 
 

Primary Constituent Elements 
 
 

Species Life 
History Event  

Site Type 
 

 
Site Attribute 

 
Freshwater spawning Substrate 

Water quality 
Water quantity 

Adult spawning 
Embryo incubation 
Alevin development 

Freshwater rearing Floodplain connectivity 
Forage 
Natural cover 
Water quality 
Water quantity 

Fry emergence 
Fry/parr growth and development 

Freshwater migration Free of artificial obstructions 
Natural cover 
Water quality 
Water quantity 

Adult sexual maturation 
Adult upstream migration, holding 
Kelt (steelhead) seaward migration 
Fry/parr seaward migration 

Estuarine areas Forage  
Free of obstruction 
Natural cover 
Salinity 
Water quality 
Water quantity 

Adult sexual maturation 
Adult “reverse smoltification” 
Adult upstream migration, holding 
Kelt (steelhead) seaward migration 
Fry/parr seaward migration  
Fry/parr smoltification 
Smolt growth and development 
Smolt seaward migration 

Nearshore marine areas Forage 
Free of obstruction 
Natural cover 
Water quantity 
Water quality 

Adult sexual maturation 
Smolt/adult transition 

Offshore marine areas Forage 
Water quality 

Adult growth and development 

 
 
 

ENDANGERED SPECIES ACT 
 
Section 7(a)(2) of the ESA requires Federal agencies to consult with NMFS to ensure that their 
actions are not likely to jeopardize the continued existence of endangered or threatened species, 
or adversely modify or destroy their designated critical habitat.  The Opinion that follows records 
the results of the interagency consultation for this proposed action.  An incidental take statement 
(ITS) is provided after the Opinion that specifies the impact of any taking of threatened or 
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endangered species that will be incidental to the proposed action, reasonable and prudent 
measures that NMFS considers necessary and appropriate to minimize such impact, and 
nondiscretionary terms and conditions (including, but not limited to, reporting requirements) that 
must be complied with by the Federal agency, applicant (if any), or both, to carry out the 
reasonable and prudent measures.   
 
Biological Opinion 
 
To complete the jeopardy analysis presented in this Opinion, NMFS reviewed the status of each 
listed species of Pacific salmon and steelhead1 considered in this consultation, the environmental 
baseline in the action area, the effects of the action, and cumulative effects [50 CFR 402.14(g)].  
From this analysis, NMFS determined whether effects of the action were likely, in view of 
existing risks, to appreciably reduce the likelihood of both the survival and recovery of the 
affected listed species. 
 
For the critical habitat adverse modification analysis, NMFS considered the status of the entire 
designated area of the critical habitat considered in this consultation, the environmental baseline 
in the action area, the likely effects of the action on the function and conservation role of the 
affected critical habitat, and cumulative effects.  NMFS used this assessment to determine 
whether, with implementation of the proposed action, critical habitat would remain functional, or 
retain the current ability for the primary constituent elements (PCEs) to become functionally 
established, to serve the intended conservation role for the species (Hogarth 2005). 
 
 Status of the Species and Critical Habitat 
 
 Status of the Species.  The NMFS reviews the condition of the listed species affected by 
the proposed action using criteria that describe a ‘viable salmonid population’ (VSP) (McElhany 
et al. 2000).  Attributes associated with a VSP include abundance, productivity, spatial structure, 
and genetic diversity that are sufficient for the population to maintain its capacity to adapt to 
various environmental conditions and allow it to sustain itself in the natural environment.  These 
attributes are influenced by survival, behavior, and experiences throughout the entire life cycle, 
characteristics that are influenced, in turn, by habitat and other environmental conditions. 
 

LCR Steelhead (Threatened).  The LCR steelhead occur up to river miles (RM) 7.3 to 
8.0 in the Zigzag River and RM 11.2 to 11.8 in Still Creek (ODFW 1997 and USFS 2001).  The 
upper boundary of the action area is adjacent to RM 3.2 on Still Creek.  Therefore, LCR 
steelhead occur within and downstream of the action area.  
 
As part of its effort to develop viability criteria for LCR steelhead, the Willamette-Lower 
Columbia Technical Recovery Team (W/LC)TRT hypothesized that the species historically 
consisted of 17 winter-run populations and 6 summer-run populations, for a total of 23 
populations (Myers et al. 2002).  
 

                                                 
1  An “evolutionarily significant unit” (ESU) of Pacific salmon (Waples 1991) and a “distinct population segment” 
(DPS) of steelhead (71 FR 834; January 5, 2006) are both “species” as defined in section 3 of the ESA. 
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The WLC-TRT partitioned LCR steelhead populations into a number of strata based on major 
life history characteristics and ecological zones (McElhany et al. 2003).   The (W/LC)TRT’s 
analysis suggests that a viable species would need multiple viable populations in each stratum.   
 
The NMFS’s biological review team (Good et al. 2005) found moderate risks in all the VSP 
categories, with mean risk matrix scores ranging from 2.7 for spatial structure to 3.3 for both 
abundance and growth rate/productivity.  All of the major risk factors identified by previous 
BRTs still remain.  Most populations are at relatively low abundance, and those with adequate 
data for modeling are estimated to have a relatively high extinction probability.  Some 
populations, particularly summer run, have shown higher returns in the last 2 to 3 years.  The 
W/LCTRT (Myers et al. 2002) has estimated that at least four historical populations are now 
extinct.  The hatchery contribution to natural spawning remains high in many populations.   
 
Factors limiting recovery for LCR steelhead include degraded floodplain and stream channel 
structure and function, reduced access to spawning/rearing habitat, altered streamflow in 
tributaries, excessive sediment and elevated water temperatures in tributaries, and hatchery 
impacts (NMFS 2005b, NMFS 2006).  NMFS (2007) identified degraded floodplain connectivity 
and function, channel structure and complexity, riparian areas and large wood recruitment, 
stream substrate, streamflow; water quality, fish passage, and predation/competition as the major 
factors limiting recovery of this species. 
 

LCR Chinook Salmon (Threatened).  As part of its effort to develop viability criteria 
for LCR Chinook salmon, the (W/LC)TRT has hypothesized that the species historically 
consisted of 20 fall-run populations (tules), 2 late-fall-run populations (brights), and 9 spring-run 
populations for a total of 31 populations (Myers et al. 2002).    
 
The (W/LC)TRT partitioned LCR Chinook salmon populations into a number of strata based on 
major life history characteristics and ecological zones (McElhany et al. 2003).  The (W/LC)TRT 
concluded that a viable species would need multiple viable populations in each strata.   
 
The BRT found moderately high concerns for all VSP elements are indicated by mean risk 
matrix scores ranging from 3.2 for abundance to 3.9 for diversity (Good et al. 2005).  The 
(W/LC)TRT estimated that 8 to 10 historical populations in this species have been extirpated, 
most of them spring-run populations.  Near loss of that important life history type remained an 
important BRT concern.  Although some natural production currently occurs in 20 or so 
populations, only one exceeds 1,000 spawners.  High hatchery production continues to pose 
genetic and ecological risks to natural populations and to mask their performance.  Most 
populations in this species have not seen increases as pronounced in recent years as occurred in 
many other geographic areas (Good et al. 2005). 
 
  Factors limiting recovery for LCR Chinook salmon are reduced access to spawning/rearing 
habitat in tributaries, hatchery impacts, loss of habitat diversity and channel stability in 
tributaries, excessive sediment in spawning gravel, elevated water temperature in tributaries, and 
harvest impacts on fall Chinook (NMFS 2005b, NMFS 2006).  NMFS (2007) identified 
degraded estuarine and nearshore habitat; floodplain connectivity, and function; channel 
structure and complexity; riparian areas and large wood; stream substrate, streamflow; fish 
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passage; and harvest and hatchery impacts as the major factors limiting the recovery of this 
species. 
 

LCR Coho Salmon (Threatened).  As part of its effort to develop viability criteria for 
Lower Columbia River salmon and steelhead, the (W/LC)TRT identified historically 
demographically-independent populations of salmon and steelhead in the Lower Columbia River 
listed under the ESA (Myers et al. 2002).  Population boundaries are based on the definition of 
VSPs developed by NMFS (McElhany et al. 2000).  Based on the (W/LC)TRT’s framework for 
Chinook salmon and steelhead, the BRT tentatively designated populations of LCR coho salmon.  
A working group at the Northwest Fisheries Science Center hypothesized that LCR coho salmon 
historically consisted of 23 populations.  The (W/LC)TRT has not yet reviewed these population 
designations.   
 
The BRT (Good et al. 2005) had major concerns for this ESU in all VSP risk categories (mean 
scores ranged from 4.2 for spatial structure/connectivity and growth rate/productivity to 4.5 for 
diversity).  The most serious overall concern was the scarcity of naturally produced spawners 
throughout the species, with attendant risks associated with small populations, loss of diversity, 
and fragmentation and isolation of the remaining naturally-produced fish.  In the only two 
populations with significant natural production (the Sandy and Clackamas rivers), short-and 
long-term trends are negative, and productivity (as gauged by preharvest recruits) is down 
sharply from recent (1980s) levels.  On the positive side, adult returns in 2000 and 2001 were up 
noticeably in some areas, and evidence for limited natural production has been found in some 
areas outside the Sandy and Clackamas rivers.   
 
The NMFS (2007) identified floodplain connectivity and function, degraded channel structure 
and complexity, degraded riparian areas and large wood recruitment, degraded stream substrate, 
degraded streamflows, degraded water quality, and harvest and hatchery impacts as the major 
factors limiting recovery of LCR coho salmon. 
 
 Status of Critical Habitat.  The NMFS reviews the status of designated critical habitat 
affected by the proposed action by examining the condition and trends of primary constituent 
elements (PCEs) throughout the designated area.  PCEs consist of the physical and biological 
features identified as essential to the conservation of the listed species in the documents that 
designate critical habitat.  The PCEs relevant to this Opinion are shown in Table 3. 
 
In the Willamette and Lower Columbia rivers and their tributaries, major factors affecting PCEs 
are altered channel morphology and stability, lost/degraded floodplain connectivity, loss of 
habitat diversity, excessive sediment, degraded water quality, increased stream temperatures, 
reduced stream flows, and reduced access to spawning and rearing areas (NMFS 2006). 
 
The CHART has highlighted those features that are particularly important for conservation 
(NOAA Fisheries 2005).  The CHART rating and comments for the 5th field HUC containing the 
action area include:  
 
 High value for LCR Chinook salmon based on high HUC5 score; extensive PCEs that 

support spring-, fall-, and late fall-run populations; TRT identified spring- and late fall-
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runs as core and genetic legacy populations; and HUC5 contains important connectivity 
reaches for upstream HUC5s. 

 Moderate value for LCR steelhead based on moderate HUC5 score; PCEs support TRT 
core winter-run population quality impaired by Marmot Dam; and HUC5 contains 
important connectivity reaches for upstream HUC5s. 

 
Climate change is likely to have negative implications for the conservation value of designated 
critical habitats in the Pacific Northwest (CIG 2004, Scheuerell and Williams 2005, Zabel et al. 
2006, ISAB 2007).  Average annual Northwest air temperatures have increased by approximately 
1oC since 1900, or about 50% more than the global average warming over the same period 
(ISAB 2007).  The latest climate models project a warming of 0.1 to 0.6oC per decade over the 
next century.  According to the ISAB, these effects may have the following physical impacts 
within the next forty or so years: 
 
 Warmer air temperatures will result in a shift to more winter/spring rain and runoff, 

rather than snow that is stored until the spring/summer melt season. 
 With a shift to more rain and less snow, the snowpacks will diminish in those areas that 

typically accumulate and store water until the spring freshet. 
 With a smaller snowpack, these watersheds will see their runoff diminished and 

exhausted earlier in the season, resulting in lower streamflows in the June through 
September period. 

 River flows in general and peak river flows are likely to increase during the winter due to 
more precipitation falling as rain rather than snow. 

 Water temperatures will continue to rise, especially during the summer months when 
lower streamflow and warmer air temperatures will contribute to the warming regional 
waters. 

 
These changes will not be spatially homogeneous across the entire Columbia River basin.  Areas 
with elevations high enough to maintain temperatures well below freezing for most of the winter 
and early spring would be less affected.  Low-lying areas that historically have received scant 
precipitation contribute little to total streamflow and are likely to be more affected.  The ISAB 
also identified the likely effects of projected climate changes on Columbia basin salmon.  These 
long-term effects may include, but are not limited to, depletion of cold water habitat, variation in 
quality and quantity of tributary rearing habitat, alterations to migration patterns, accelerated 
embryo development, premature emergence of fry, and increased competition among species 
 
To mitigate for the effects of climate change on listed salmonids, the ISAB (2007) recommends 
planning now for future climate conditions by implementing protective tributary, mainstem, and 
estuarine habitat measures; as well as protective hydropower mitigation measures.  In particular, 
the ISAB (2007) suggests increased summer flow augmentation from cool/cold storage 
reservoirs to reduce water temperatures or to create cool water refugia in mainstem reservoirs 
and the estuary; the protection and restoration of riparian buffers, wetlands, and floodplains; 
removal of stream barriers; implementation of fish ladders; and assurance of high summer and 
autumn flows. 
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The current conditions within the Sandy River 5th field HUC containing the action area (critical 
habitat designation unit) reflect the level of human activity.  The watershed is relatively 
undeveloped.  Land use includes small urban centers, dispersed rural/residential, and intermixed 
forestry and agriculture practices.  The water quality is moderate with high seasonal turbidity and 
temperature.  The instream habitat is moderately complex with limited large wood and some 
pool/riffle habitat, and is partially constrained by bank stabilization features.  The riparian 
habitat, including floodplains, is variable in quality with some areas highly altered and other 
areas containing mixed forest and shrub cover with functioning floodplains.   
 

Environmental Baseline for the Action Area 
 

LCR Chinook Salmon (Threatened).   
 

Fall Chinook salmon.  Early maturing tule fall Chinook salmon enter the Columbia 
River as early as July and enter the Sandy River in August.  Tule fall Chinook generally spawn 
from late September to mid-October.  Distribution in the basin is limited by low flow conditions 
typical of the Sandy River at this time.  Peak spawning usually occurs in early November.  
 
Spawning generally occurs in the mainstem from Lewis and Clark State Park to the upstream 
boundary of Oxbow Park, at least 26 miles downstream from the action area.  Although the bulk 
of spawning for fall Chinook salmon presently occurs in the mainstem and tributaries of the 
lower basin near Oxbow Park, historically spawning is documented to have occurred in the Bull 
Run River, Gordon and Trout creeks, and large tributary streams above the old Marmot Dam 
site. 
 

Spring Chinook salmon.  Most naturally-producing Sandy River spring Chinook salmon 
spawn in the upper watershed above the old Marmot Dam site.  Primary spawning areas include 
the Salmon River, Still Creek, Zigzag River and the upper Sandy River and the lower reaches of 
several tributaries when flows permit.  (ODFW 1997).  
 
Spring Chinook salmon may enter the Sandy River as early as February, but peak movement into 
the basin typically occurs in April and May.  Spring Chinook salmon typically migrate into the 
upper basin from May to early October; however, some migrants are observed as early as April 
and as late as November.  Spring Chinook salmon returning to the Sandy River typically spawn 
from August to early October, and spawning activity is generally complete by mid-October 
based on spawning ground surveys conducted by the USFS in Still Creek and Salmon River 
(USFS 1996).  
 
Most of the LCR Chinook salmon in the action area are part of the Sandy River fall-run 
population.  Based on a recent viability status report (McElhany et al. 2007), the Sandy 
population is at high to moderate risk of extinction.   
 
The LCR spring-run Chinook salmon occur up to the lower 3.7 miles in the Zigzag River and to 
RM 3.3 in Still Creek (ODFW 1997, USFS 2001).  The upper boundary of the action area is 
adjacent to RM 3.2 on Still Creek.  Therefore, LCR spring-run Chinook salmon occur within and 
downstream of the action area.  



 

-12- 

LCR Coho Salmon (Threatened).  LCR coho salmon have been documented in the 
Zigzag River up to RM 7.3 to 8.0 and to RM 11.2 to 11.8 in Still Creek (ODFW 1997).  The 
upper boundary of the action area is adjacent to RM 3.2 on Still Creek.  Therefore, LCR coho 
salmon occur within and downstream of the action area. 
 
The population likely to occur in the action area is the Sandy River population.  The Sandy River 
basin supports a native late-spawning (November-February) stock and an early-spawning 
(September-November) hatchery stock.  The basin’s native coho salmon population generally 
spawns and rears in the clear-water tributaries above the old Marmot Dam site, though some 
production also occurs in the lower basin.  
 
Most coho salmon pass above the old Marmot Dam site in September and October with most 
spawning occurring in late October through November.  Though natural reproduction continues 
to occur in the lower sub-basin, primary spawning and rearing areas are currently located in the 
clear-water tributaries of the upper basin, primarily in the Salmon River and its tributaries below 
Final Falls, upper Sandy River tributaries and in Still Creek.  Emergence from the gravels takes 
place February to April.  Based on a recent analysis, this population is most likely in the low risk 
category for abundance and productivity, although all the other populations are in the high or 
very high risk category (McElhany et al. 2007).  Although this coho population is one of the two 
in the LCR that is known to have persisted through the poor marine survival period of the 1990s, 
it was at very low levels during this period and may have experienced the effects of a genetic 
bottleneck.  Spatial structure scores are reduced because of significant habitat degradation in 
tributaries and blocked passage, and urban influences in the lower basin.  This habitat loss has 
reduced the population’s diversity score.  Despite this, the Sandy is the second to the Clackamas 
population in Oregon’s portion of the species, and is in the moderate risk of extinction category, 
and thus the risk of extinction for LCR coho remains high (McElhany et al. 2007). 
 

LCR Steelhead (Threatened).  The population of LCR steelhead most likely present in 
the action area is the Sandy River, which is part of the Cascade winter stratum (McElhaney et al. 
2007).  The Sandy River population shows very low abundance, and significant portions of the 
historical winter steelhead in the Sandy River have been blocked by dam construction in the Bull 
Run and Little Sandy watersheds since blocked areas were productive habitats (McElhany et al. 
2007). 
 
Wild winter steelhead in the Sandy River are widely distributed, and spawn and rear in many 
tributaries and mainstem reaches throughout the basin.  In the upper basin, good winter steelhead 
production exists in the Salmon River system below Final Falls, in Still Creek and many small 
upper basin tributaries (SRBWG 2006).  Production also occurs in turbid rivers such as the 
Muddy Fork of the Sandy River, the upper Sandy River and the Zigzag River.  
 
Historically, wild winter steelhead typically migrated past the old Marmot Dam site after late 
February with the majority of the fish passing the site in April and May. 
 
Typically, winter steelhead smolts depart natal tributary streams and enter the Columbia River in 
late spring or early summer, and then descend to the ocean.  Winter steelhead in the Sandy River 
usually spend two summers in the ocean before returning to spawn.   
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 Status of Critical Habitat.  Off-channel habitat and floodplain connectivity is currently in 
a degraded state within the depositional reaches of Still Creek, from RM 7.3 to 1.0.  This is largely 
due to previous fire history in the watershed, construction of flood control boulder dikes, past timber 
harvest, channel cleanout and straightening, and hazard tree cutting and removal. 
 
 Chinook salmon.  The NMFS’ Lower Columbia River Critical Habitat Analytical 
Review Team (CHART) reported that the Zigzag River watershed received the highest HUC5 
score for the entire species and received a “high” conservation value to the watershed (NMFS 
2005b).  
 
The Lower Willamette/Columbia Technical Recovery Team (TRT) identified spring-, fall-, and 
late fall-runs as core and genetic legacy populations.  Management activities affecting PCEs 
include forestry, channel modifications and diking, and road building and maintenance.   
 
 Steelhead.  The NMFS’ CHART reported that the Zigzag River watershed that received a 
high HUC5 score and received a “high” conservation value to the watershed (NMFS 2005b).  
 
The TRT identified winter-runs as core populations.  Management activities affecting PCEs 
include forestry, channel modifications and diking, and road building and maintenance.   

  
The USFS used procedures in NMFS (1996) to describe the environmental baseline at the scale of 
the sixth-field hydrologic unit code, Still Creek watershed (Table 4).
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Table 4. Environmental baseline conditions for Still Creek watershed. 
 
Habitat Condition: 
PATHWAYS and  
Indicators 

Environmental Baseline 

 Properly 
Functioning 

At Risk Not Properly 
Functioning 

WATER QUALITY    
Temperature  X  

Sediment  X  
Chem. Contam/Nutrs.  X  
HABITAT ACCESS    

Physical 
Barriers 

X   

HABITAT ELEMENTS    
Substrates  X  

LW   X 
Pool Frequency   X 

Pool Quality   X 
Off Channel Habitat   X 

Refugia  X  
CHANNEL 

CONDITIONS & 
DYNAMICS 

   

W/D Ratio   X 
Streambanks  X  

Floodplain Connect   X 

FLOW/HYDROLOGY    
Peak/Base Flows  X  

Drainage Net Incr.  X  
WATERSHED 
CONDITIONS 

   

Road Density/Location  X  
Disturbance History  X  
Riparian Reserves  X  

These three categories of function (“property function,” “at risk,” and “not properly function”) are defined for each indicator in NMFS (1996).  
1 For the purposed of this checklist, “restore means to change the function of an “at risk” indicator to “properly functioning”, or to change the function of a “not properly function” indicator to “at risk” 
or “properly functioning” (i.e., it does not apply to “properly functioning” indicators). 
2 For the purposes of this checklist, “maintain” means that the function of an indicator does not change (i.e., it applies to all indicators regardless of function level). 
3 For the purposes of this checklist, “degrade” means to change the function of an indicator for the worse (i.e., it applies to all indicators regardless of function level).  In some cases, a “not properly 
function” indicator may be worsened and this should be noted.   
 



Effects of the Action 
 
Issuance of a 20-year SUP to each of the 25 recreational residence owners will continue the 
current use of each lot and associated structures.  Several of these lots are located in the 100-year 
floodplain, debris torrent zones or in the channel migration zone of Still Creek.  Water quality, 
off-channel habitat and floodplain connectivity, and riparian vegetation condition are the primary 
habitat features to be affected and will be described in more detail in the following section.     
 
 Temperature.  The issuance of SUPs are likely to affect water temperature for the 
following reasons.  Some of the facilities include structures or clearings near streams that have 
displaced vegetation that otherwise would contribute to stream shading.  Continuing to issue 
SUPs for these facilities in effect prevents the recovery of some vegetation that otherwise would 
shade the streams.  These effects are likely to raise average and maximum stream temperatures 
for short reaches of streams that are widely scattered throughout the action areas.  
 
Trees or snags near summer homes/recreational residences that become hazardous to the 
structure and its occupants will be approved by the USFS for removal.  The falling of hazard 
trees may reduce stream shade; however, stream, the number of trees that need to be removed at 
any particular site is small (often only one or two trees).  Due to the scattered location of these 
structures, and because tree falling only occurs sporadically, this activity in unlikely to reduce 
stream shade to the point where measurable changes in stream temperature will occur.  
 
The use of recreation areas can compact soils and degrade soil structure, reducing the density, 
vigor, stature, and cover of plants, and alter the species composition of the vegetation community 
(Cole and Landrus 1995).  Parking of automobiles and human foot traffic is likely to maintain 
compacted soil at streamside residence sites maintained under the SUPs, preventing shade-
producing trees and shrubs from recovering near the streams.   
 
 Chemical Contamination/Nutrients.  At least six cabins within the Cool Creek Tract 
have outhouses or other open septic systems.  These cabins are located mostly on broad 
floodplains where hyporheic flow is near the ground surface for at least part of the year.  Some 
of these cabins are on islands surrounded by side channel and main channel flows that access the 
floodplain and likely the open septic systems during high flows.  The likely result is increased 
fecal and chemical contamination in Still Creek.  Chemical contamination will be caused from 
the use of ethylene glycol (antifreeze) in the toilets.  During floods, ethylene glycol is carried 
from the toilets into the stream.  Fecal contamination of surface and sub-surface water is caused 
from the contents of the septic system.  These conditions likely continue until dilution by mixing 
with clean water renders fecal contamination undetectable.   
 
Replacing existing open septic systems with fully sealed systems would alleviate this chronic 
infusion of chemicals and fecal matter that occurs during most high flows.  As part of the USFS 
administrative process, the owners of the recreational residences are required to install a system 
that meets current Clackamas County regulations.  Examples of these regulations are 
requirements for a 100-foot minimum setback from all perennial streams, and for a fully 
contained system with no adverse effects on water quality.  Replacing open septic systems will 
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decrease the amount and likelihood for pollution of surface and subsurface water, likely 
improving baseline conditions.  
 
 Substrates, Pool Frequency, Pool Quality, Refugia.  Possible indirect effects to aquatic 
species or their habitat could occur from altered processes such as tributary or upstream inputs of 
gravel, sediment and organic material moved during floods or high water events.  The 
maintenance of the boulder dikes will prevent the interaction with some of the side channels and 
limit the amount of inputs of gravel, sediment and organic matter into Still Creek.  This could 
indirectly affect pool frequency and quality, available spawning substrate and refugia. 
 
The use of recreation areas can compact soils and degrade soil structure, reducing the density, 
vigor, stature, and cover of plants, and alter the species composition of the vegetation community 
(Cole and Landrus 1995).  Parking of automobiles and human foot traffic is likely to maintain 
compacted soil at streamside residence sites maintained under the SUPs, preventing the 
contribution of large woody debris to the streams.  The lack of contribution of large woody 
debris to the streams can indirectly limit substrate transport, pool frequency, pool quality and 
refugia.     
 
 Large Woody Material, Off-Channel Habitat, and Floodplain Connectivity.  Some 
of the facilities include structures or clearings near streams that have displaced vegetation that 
otherwise would contribute to large woody debris.  Continuing to issue SUPs for these facilities 
in effect will prevent the recovery of some vegetation that otherwise would contribute woody 
material to the stream.  
 
Trees or snags near recreational residences that become hazardous to the structure and its 
occupants will be approved by the USFS for removal.  The falling of hazard trees will reduce the 
number of trees that could contribute large woody debris to the stream. 
 
The use of recreation areas can compact soils and degrade soil structure, reducing the density, 
vigor, stature, and cover of plants, and alter the species composition of the vegetation community 
(Cole and Landrus 1995).  Parking of automobiles and human foot traffic is likely to maintain 
compacted soil at streamside residence sites maintained under the SUPs, reducing stream shade 
and the contribution of woody material and other organic materials to the streams.   
 
The issuance of the SUPs also will perpetuate minor, localized reductions in cover and channel 
complexity, particularly where instream wood loads are low and riparian stands are contributing 
lower than natural loadings of wood to the stream.  
 
Boulder structures were purposefully constructed in the Cool Creek Tract to keep the channel 
within its banks and to arrest lateral migration.  Under the proposed action these structures would 
continue in their current state but no new structures would be allowed to be constructed.  Future 
maintenance of these structures would require site-specific analysis and subsequent ESA 
consultation.  The presence of the boulder dikes will prevent full connectivity of Still Creek to its 
floodplain and impede fluvial processes and function at the site scale.   
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 Summary of Effects of the Action.  Continued use of these lots under renewed SUPs 
would perpetuate degraded aquatic conditions.   
 
 Effects on Species 
 
The changes to the aquatic environment described above are likely to affect ESA-listed salmon 
and steelhead as described below. 
 

Temperature.  ESA-listed species are likely to face minor, localized increases in water 
temperature from the issuance of the SUPs (i.e., presence of structures, hazard tree clearing, and 
use of recreational areas).   
 
Adverse physiological and behavioral effects to salmon and steelhead accrue not only from 
persistent high temperatures in summer, but from intermittent exposure to high temperatures, 
increased diurnal variation in water temperature, and altered cumulative exposure history of the 
organism (McCullough 1999).  Adverse effects to salmon and steelhead from warm water 
temperature are likely to include:  (1) Increased adult mortality and reduced gamete survival 
during pre-spawn holding; (2) reduced growth of alevins or juveniles; (3) reduced competitive 
success relative to non-salmonid fishes; (4) out-migration from unsuitable areas and truncation of 
spatial distribution; (5) increased disease virulence, and reduced disease resistance; (6) delay, 
prevention, or reversal of smoltification; and (7) harmful interactions with other habitat stressors 
such as pH and certain toxic chemicals, the toxicity of which is affected by temperature (Reeves 
et. al. 1987; Berman 1990; Marine 1992, 2004; McCullough 1999; Dunham et al. 2001; Materna 
2001; McCullough et al. 2001; Sauter et al. 2001).  These adverse effects are likely to affect all 
life stages of all of the listed species addressed in this Opinion.  These effects will be limited to a 
small stream segment and so are likely to affect only a relatively small portion of the total 
number of juveniles in the population.   
 

Fecal and Chemical Contamination.  Nutrient enrichment from sewage can reduce the 
amount of dissolved oxygen (DO) available to salmonids.  All salmonids require a high level of 
DO.  Reduced levels of oxygen can affect the growth and development of embryos and alevins, 
the growth of fry, and the swimming ability of adult and juvenile migrants (Spence et al. 1996).  
The level of fecal contamination will likely be diluted from high water events until dilution with 
clean water renders it undetectable.  Therefore, there will likely not be adverse effects from a 
reduced level of DO from fecal matter contamination.  
 
Data show that ethylene glycol ethers and acetates are not persistent in the environment, are not 
bioaccumulative, are generally classified by U.S. Environmental Protection Agency procedures 
as "practically non-toxic" to aquatic organisms based on acute toxicity, and that conservatively 
calculated exposures are mostly below concentrations of concern for chronic risks to aquatic life 
(Stapels et al. 1998).  Adverse effects from contaminants on listed species will be limited to a 
small stream segment that is subject to contamination from ethylene glycol, and so are likely to 
affect only a relatively small portion of the total number of juveniles in the population.   
 
 Substrates, Pool Frequency, Pool Quality, Refugia.  The decreases in wood 
recruitment from the issuance of the SUPs (described earlier) are likely to reduce the amount of 
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substrates and reduce the pool frequency, pool quality, and refugia at the stream reach scale.  
Where cover and channel complexity have been reduced, ESA-listed juvenile and adult salmon 
and steelhead are likely to suffer increased predation, reduced availability of prey, increased 
completion, reduced growth, and reduced survival, and will affect only a small portion of the 
total number of juveniles in the population.  Therefore, the proposed action will not affect the 
abundance, productivity, distribution, or genetic diversity of any listed species at the population 
scale.   
 

Woody Material, Off-Channel Habitat, and Floodplain Connectivity.  The decreases 
in wood recruitment and the maintenance of the boulder dikes (described earlier) are likely to 
reduce the interaction of Still Creek with its floodplain and the interaction with off-channel 
habitat.  Juvenile salmonids are likely to suffer increased predation, reduced availability of prey, 
reduced growth and reduced survival due to decreased access to off-channel habitat and 
floodplain habitat, and will affect only a small portion of the total number of juveniles in the 
population.   
 
The decrease in wood recruitment is also likely to reduce the amount of cover and channel 
complexity.  Where cover and channel complexity have been reduced due to lack of large woody 
material, ESA-listed juvenile and adult salmon and steelhead are likely to suffer increased 
predation, reduced availability of prey, increased competition, reduced growth, and reduced 
survival, and will affect only a small portion of the total number of juveniles in the action area.  
Therefore, the proposed action will not affect the abundance, productivity, distribution, or 
genetic diversity of any listed species at the population scale. 
 
 Effects on Critical Habitat 
 
Designated critical habitat within the action area includes two designated PCEs and their 
essential physical and biological features as listed below.  The effects of the proposed action on 
these features are summarized as a subset of the habitat-related effects of the action that were 
discussed more fully above.  The PCEs listed below refer to freshwater habitat components, 
whereas the other PCEs relate to estuarine or marine habitat components.  Nothing proposed in 
this BA would have any effect on estuarine or marine habitat components.  The essential features 
of the PCEs potentially affected include water quality, substrate, cover, and forage.   
 
 Freshwater spawning sites  
Water quantity – The proposed action is not likely to measurably affect water quantity or flows. 
 
Water quality – Minor effects to water quality in Still Creek due to fecal and chemical 
contamination are likely during high water events.  Reduced water quality could continue until 
the SUPs expire and the recreational residences and boulder dikes are removed from the 
floodplain (30 years).     
 
Substrate – The proposed action is not likely to measurably affect substrate levels.   
 
Freshwater rearing sites  
Water quantity – The proposed action is not likely to measurably affect water quantity or flows. 
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Floodplain connectivity – The loss off-channel habitat and floodplain connectivity from the 
presence of the recreational residences and the presence of the boulder dikes could result in a 
loss of rearing habitat for juvenile salmon and steelhead.  The loss of floodplain connectivity 
could continue until the SUPs expire and the recreational residences and boulder dikes are 
removed from the floodplain (30 years).     
 
Water quality – Minor effects to water quality in Still Creek due to fecal and chemical 
contamination are likely during high water events.  Reduced water quality could continue until 
the SUPs expire and the recreational residences and boulder dikes are removed from the 
floodplain (30 years).     
 
Forage – The continued presence of recreational residences boulder dikes will likely continue to 
block floodplain and off-channel habitat.  This will reduce the amount of forage available to 
salmon and steelhead.  Reduced forage due to blocked floodplain habitat could continue until the 
SUPs expire and the recreational residences and boulder dikes are removed from the floodplain 
(30 years).     
 
Natural cover – The presence of structures within the floodplain and riparian area will continue 
to preclude the ability of some trees and other vegetation to grow and fall into the stream.  This 
will reduce the amount of cover available to juvenile and adult salmon and steelhead.  Reduced 
natural cover could continue until the SUPs expire and the recreational residences and boulder 
dikes are removed from the floodplain (30 years).   
 
Freshwater migration corridors 
Free passage – The proposed action is not likely to measureable affect free passage where 
critical habitat is designated.   
 
Water quantity – The proposed action is not likely to measurably affect water quantity or flows. 
 
Water quality – Minor effects to water quality in Still Creek due to fecal and chemical 
contamination are likely during high water events.  Reduced water quality could continue until 
the SUPs expire and the recreational residences and boulder dikes are removed from the 
floodplain (30 years).     
  
Natural cover – The presence of structures and the felling of hazard trees within the floodplain 
and riparian area will continue to preclude the ability of some trees and other vegetation to grow 
and fall over.  This will reduce the amount of cover to juvenile and adult salmon and steelhead.  
Reduced natural cover could continue until the SUPs expire and the recreational residences and 
boulder dikes are removed from the floodplain (30 years).   
 

Cumulative Effects 
 
Cumulative effects are those effects of future state or private activities, not involving Federal 
activities, that are reasonably certain to occur within the action area of the Federal action subject 
to consultation (50 CFR section 402.02).  NMFS is not aware of any specific non-Federal actions 
planned within the action area.   
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Conclusion 
 
After reviewing the status of LCR steelhead and LCR Chinook salmon, and their designated 
critical habitats, the status of LCR coho salmon, the environmental baseline for the action area, 
the effects of the proposed action, and cumulative effects, NMFS concludes that the proposed 
action is not likely to jeopardize the continued existence of LCR steelhead, LCR Chinook 
salmon, and LCR coho salmon and is not likely to destroy or adversely modify designated 
critical habitat for LCR steelhead and LCR Chinook salmon.  These conclusions are based on the 
following considerations. 
 
The BRT found moderate risks in all the VSP categories for LCR steelhead, with moderate risks 
for spatial structure and for both abundance and growth rate/productivity.  The BRT found 
moderately high concerns for all VSP elements for LCR Chinook salmon, with moderately high 
risk estimates for abundance and diversity.  The BRT had major concerns for this ESU in all 
VSP risk categories for LCR coho salmon, with moderate risks for spatial structure/connectivity 
and growth rate/productivity and diversity).  The most serious overall concern was the scarcity of 
naturally produced spawners throughout the species, with attendant risks associated with small 
populations, loss of diversity, and fragmentation and isolation of the remaining naturally-
produced fish.   The action area contains designated critical habitat, although present conditions 
are impaired due to loss of floodplain and off-channel habitat, degraded riparian areas, and lack 
of woody material in the stream and floodplains.  The Zigzag watershed is rated as having a high 
conservation value for LCR steelhead and LCR Chinook salmon.   
 
The presence of the recreational residences in the floodplain and the felling of the hazard trees 
would impair spawning, rearing, and migration of some LCR steelhead, LCR Chinook salmon, 
and LCR coho salmon  by increases in temperature, decreases of woody material, cover, forage 
conditions, and blocked access to floodplain and off-channel habitat.  Effects to temperature, 
woody material, cover, forage conditions, and blocked access to floodplain and off-channel 
habitat are likely to occur until the SUPs expire and the recreational residences are removed from 
the floodplain.   
 
The presence of the boulder dikes in the floodplain would impair rearing habitat of some LCR 
steelhead, LCR Chinook salmon, and LCR coho salmon from blocked access to floodplain and 
off-channel habitat.  Effects to blocked floodplain and off-channel habitat are likely to occur 
until the SUPs expire and the recreational residences are removed from the floodplain. 
 
A very small proportion of the total number of LCR steelhead, LCR Chinook salmon, LCR coho 
salmon individuals would be affected by the adverse effects of the action on spawning, rearing, 
and migration conditions.  This is because the population is well distributed throughout its 
current range, and the proposed action would adversely affect a small stream segment in Still 
Creek.   
 
Based on the analysis above, including consideration of the small amount of habitat affected in 
the Still Creek watershed, the low to moderate intensity of effects to this limited area, critical 
habitat will remain functional or retain the current ability for the PCEs to become functionally 
established to serve the intended conservation role of the species.   
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Conservation Recommendations 
 
Section 7(a)(1) of the ESA directs Federal agencies to use their authorities to further the 
purposes of the ESA by carrying out conservation programs for the benefit of the threatened and 
endangered species.  The following recommendation is a discretionary measure that is consistent 
with this obligation and therefore should be carried out by the USFS: 
 
1. The NMFS recommends that the USFS require residents to use propylene glycol instead 

of ethylene glycol as an antifreeze in toilets. 
 
2. The  NMFS recommends that the USFS requires replacement of pit outhouses and other 

open-type septic systems with  modern sealed septic systems that would not pose a risk to 
water quality at any time, including during catastrophic floods,  within 5 years of the 
reissuance of the SUP.   

 
3. The NMFS recommends that the USFS coordinate with NMFS prior to the repair or 

maintenance of any existing boulder dikes. 
 
Please notify NMFS if the USFS carries out this recommendation so that we will be kept 
informed of actions that are intended to improve the conservation of listed species or their 
designated critical habitats. 
 

Reinitiation of Consultation 
 
Reinitiation of formal consultation is required and shall be requested by the Federal agency or by 
NMFS where discretionary Federal involvement or control over the action has been retained or is 
authorized by law and:  (a) If the amount or extent of taking specified in the incidental take 
statement is exceeded; (b) if new information reveals effects of the action that may affect listed 
species or designated critical habitat in a manner or to an extent not previously considered; (c) if 
the identified action is subsequently modified in a manner that has an effect to the listed species 
or designated critical habitat that was not considered in the biological opinion; or (d) if a new 
species is listed or critical habitat is designated that may be affected by the identified action (50 
CFR 402.16). 
 
To reinitiate consultation, contact the Oregon State Habitat Office of NMFS, and refer to the 
NMFS Number assigned to this consultation (2009/03831). 
 
Incidental Take Statement 
 
Section 9 of the ESA and Federal regulation pursuant to section 4(d) of the ESA prohibit the take 
of endangered and threatened species, respectively, without a special exemption.  Take is defined 
as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to 
engage in any such conduct.  Harm is further defined by NMFS to include significant habitat 
modification or degradation that results in death or injury to listed species by significantly 
impairing essential behavioral patterns, including breeding, feeding, or sheltering.  Harass is 
defined by Fish and Wildlife Service as an intentional or negligent actions that create the 
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likelihood of injury to listed species to such an extent as to significantly disrupt normal behavior 
patterns which include, but are not limited to, breeding, feeding or sheltering.  Incidental take is 
defined as take that is incidental to, and not the purpose of, the carrying out of an otherwise 
lawful activity.  Under the terms of section 7(b)(4) and section 7(o)(2), taking that is incidental to 
and not intended as part of the agency action is not considered to be prohibited taking under the 
ESA, provided that such taking is in compliance with the terms and conditions of this incidental 
take statement.  
 

Amount or Extent of Take 
 
All of the species of ESA-listed salmon and steelhead analyzed in this Opinion will be present in 
the action area during the time that carrying out the proposed action will disturb their habitats, 
and during later periods of time when the adverse effects of those disturbances on habitat 
conditions and functions will be present.  Therefore, the following species are likely to be taken 
by the proposed action:  LCR Chinook salmon, LCR steelhead, and LCR coho salmon.  
 
The habitat that will be affected generally is of moderate to high quality for spawning, rearing, 
and migration.  Incidental take of listed species due to the proposed action is likely to include the 
following: 
 

Adults 
 

 Harm (deaths, injuries, reduced reproductive success) due to water temperature increases. 
 Harassment (disruption of normal migration, sheltering and breeding behaviors) due to 

recreation site use.  
 

Juveniles 
 

 Harm (deaths, injuries, impairment of essential migration and feeding behaviors) due to 
increases in water temperature.  

 Harassment (disruption of normal migration, sheltering and feeding behaviors) due to 
recreational residence use. 

 Harm (impairment of essential feeding and sheltering behaviors) due to decreased access 
to off-channel and floodplain habitat. 
 
Incubating fry 

 
 Harm (deaths, injuries) due to increases in water temperature. 

 
The distribution and abundance of fish that occur within an action area are affected by habitat 
quality, competition, predation, and the interaction of processes that influence genetic, 
population, and environmental characteristics.  These biotic and environmental processes interact 
in ways that may be random or directional, and may operate across far broader temporal and 
spatial scales than are affected by the proposed action.  Thus, the distribution and abundance of 
fish within the action area cannot be attributed entirely to habitat conditions, nor can NMFS 
precisely predict the number of fish that are reasonably certain to be injured or killed if their 
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habitat is modified or degraded by the proposed action.  The extent of take for loss of floodplain 
and off-channel habitat, increased temperature, and decreased wood recruitment related effects is 
confined to Still Creek from RM 3.2 to its confluence with the Zigzag River at RM 15.5.   
 

Reasonable and Prudent Measures 
 
The following measures are necessary and appropriate to minimize the impact of incidental take 
of listed species due to the proposed action: 
 
The USFS shall: 
 
1. Minimize incidental take by applying permit conditions or action specifications that 

reduce adverse effects to riparian areas, stream channels, floodplains, and water quality.   
 
2. Ensure completion of monitoring to confirm that permittees are in compliance with USFS 

SUP conditions, and that the terms and conditions in this incidental take statements are 
effective in minimizing incidental take.   

 
Terms and Conditions 

 
The measures described below are non-discretionary, and must be undertaken by the USFS, or, if 
a permit holder is involved, must become binding conditions of any permit or grant issued to the 
permit holder, for the exemption in section 7(o)(2) to apply.  The USFS have a continuing duty 
to regulate the activity covered by this incidental take statement.  If the USFS (1) fails to assume 
and implement the terms and conditions or (2) fails to require a permit holder to adhere to the 
terms and conditions of the incidental take statement through enforceable terms that are added to 
the permit or grant document, the protective coverage of section 7(o)(2) may lapse.  To monitor 
the impact of incidental take, the USFS must report the progress of the action and its impact on 
the species to NMFS as specified in the incidental take statement. 
 
1. To implement reasonable and prudent measure #1 (applying permit conditions), the 

USFS shall: 
 
a. Revegetate all unnatural open areas on recreational residence lots with conifer and 

hardwood trees and shrubs indigenous to the area within 5 years of the issuance of 
the SUP. 

b. Where feasible, fell hazard trees onto affected streambanks to limit human access. 
 

2. To implement reasonable and prudent measure #2 (ensure completion of monitoring), the 
USFS shall: 
 
a. Conduct annual monitoring and reporting of recreation residences to ensure 

compliance with SUPs and submit an annual report of the results to NMFS. 
b. If any recreation residence is not in compliance with the SUP, the USFS shall 

ensure that the residence is brought into compliance within 1 year.   
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MAGNUSON-STEVENS FISHERY CONSERVATION AND MANAGEMENT ACT 
 
The consultation requirement of section 305(b) of the MSA directs Federal agencies to consult 
with NMFS on all actions, or proposed actions that may adversely affect EFH.  Adverse effects 
include the direct or indirect physical, chemical, or biological alterations of the waters or 
substrate and loss of, or injury to, benthic organisms, prey species and their habitat, and other 
ecosystem components, if such modifications reduce the quality or quantity of EFH.  Adverse 
effects to EFH may result from actions occurring within EFH or outside EFH, and may include 
site-specific or EFH-wide impacts, including individual, cumulative, or synergistic consequences 
of actions (50 CFR 600.810).  Section 305(b) also requires NMFS to recommend measures that 
may be taken by the action agency to conserve EFH. 
 
The Pacific Fishery Management Council (PFMC) designated EFH for groundfish (PFMC 
2005), coastal pelagic species (PFMC 1998), and Chinook salmon, coho salmon, and Puget 
Sound pink salmon (PFMC 1999).  The proposed action and action area for this consultation are 
described in the Introduction to this document.  The action area includes areas designated as EFH 
for various life-history stages of coho and Chinook salmon.  
 
Based on information provided in the BA and the analysis of effects presented in the ESA 
portion of this document, NMFS concludes that proposed action will have the following adverse 
effects on EFH designated for coho and Chinook salmon.  
 
The proposed action will cause the following adverse effects to EFH: 
 
1. Fecal and chemical contamination of surface water from the contents of pit outhouses and 

open septic systems.   
 
2. Reduced off-channel habitat and floodplain connectivity due to existing boulder dikes 

and presence of cabins and structures in the floodplain. 
 
3. Increased temperature, decreased wood recruitment, and decreased cover due to presence 

of cabins and structures and removal of hazard trees in the floodplain. 
 
EFH Conservation Recommendations 
 
The following conservation measure is necessary to avoid, mitigate, or offset the impact of the 
proposed action on EFH.  These conservation recommendations are a subset of the ESA terms 
and conditions. 
 
1. The NMFS recommends that the USFS require residents to use propylene glycol instead 

of ethylene glycol as an antifreeze in toilets. 
 
2. The NMFS recommends that the USFS requires replacement of pit outhouses and other 

open-type septic systems with  modern sealed septic systems that would not pose a risk to 
water quality at any time, including during catastrophic floods,  within 5 years of the 
reissuance of the SUP.   
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3. The NMFS recommends that the USFS coordinate with NMFS prior to the repair or 
maintenance of any existing boulder dikes. 

 
Statutory Response Requirement 
 
Federal agencies are required to provide a detailed written response to NMFS’ EFH conservation 
recommendations within 30 days of receipt of these recommendations [50 CFR 600.920(j) (1)].  
The response must include a description of measures proposed to avoid, mitigate, or offset the 
adverse affects of the activity on EFH.  If the response is inconsistent with the EFH conservation 
recommendations, the response must explain the reasons for not following the recommendations.  
The reasons must include the scientific justification for any disagreements over the anticipated 
effects of the proposed action and the measures needed to avoid, minimize, mitigate, or offset 
such effects. 
 
In response to increased oversight of overall EFH program effectiveness by the Office of 
Management and Budget, NMFS established a quarterly reporting requirement to determine how 
many conservation recommendations are provided as part of each EFH consultation and how 
many are adopted by the action agency.  Therefore, we ask that in your statutory reply to the 
EFH portion of this consultation, you clearly identify the number of conservation 
recommendations accepted. 
 
Supplemental Consultation 
 
The USFS must reinitiate EFH consultation with NMFS if the proposed action is substantially 
revised in a way that may adversely affect EFH, or if new information becomes available that 
affects the basis for NMFS’ EFH conservation recommendations [50 CFR 600.920(k)]. 
 
 

DATA QUALITY ACT DOCUMENTATION AND PRE-DISSEMINATION REVIEW 
 
Section 515 of the Treasury and General Government Appropriations Act of 2001 (Public Law 
106-554) (Data Quality Act) specifies three components contributing to the quality of a 
document.  They are utility, integrity, and objectivity.  This section of the Opinion addresses 
these Data Quality Act (DQA) components, documents compliance with the DQA, and certifies 
that this Opinion has undergone pre-dissemination review. 
 
Utility:  Utility principally refers to ensuring that the information contained in this consultation 
is helpful, serviceable, and beneficial to the intended users. 
 
This ESA consultation concludes that the proposed re-issuance of a SUP for recreational 
residences located in the Cool Creek Tract, Mount Hood National Forest, within Clackamas 
County, Oregon, will not jeopardize the affected listed species.  Therefore, the USFS can 
authorize this action in accordance with its authority under (the applicable statute).  The intended 
users are the USFS and their permittee(s) or applicant(s), if any.  
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Individual copies were provided to the above-listed entities.  This consultation will be posted on 
the NMFS Northwest Region website (http://www.nwr.noaa.gov).  The format and naming 
adheres to conventional standards for style. 
 
Integrity:  This consultation was completed on a computer system managed by NMFS in 
accordance with relevant information technology security policies and standards set out in 
Appendix III, ‘Security of Automated Information Resources,’ Office of Management and 
Budget Circular A-130; the Computer Security Act; and the Government Information Security 
Reform Act. 
 
Objectivity: 
 
 Information Product Category:  Natural Resource Plan. 
 
 Standards:  This consultation and supporting documents are clear, concise, complete, and 
unbiased; and were developed using commonly accepted scientific research methods.  They 
adhere to published standards including the NMFS ESA Consultation Handbook, ESA 
regulations, 50 CFR 402.01, et seq., and the MSA implementing regulations regarding EFH, 50 
CFR 600.920(j). 
 
 Best Available Information:  This consultation and supporting documents use the best 
available information, as referenced in the Literature Cited section.  The analyses in this 
Opinion/EFH consultation contain more background on information sources and quality.  
 
 Referencing:  All supporting materials, information, data and analyses are properly 
referenced, consistent with standard scientific referencing style.   
 
 Review Process:  This consultation was drafted by NMFS staff with training in ESA and 
MSA implementation, and reviewed in accordance with Northwest Region ESA quality control 
and assurance processes. 
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