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Date: December 16, 1997 
Henry Skranak 
1203 Idaho Avenue 
Libby, Montana 59923 
 
Dear Mr. Skranak: 
 
This letter is my review decision of your Notice of Appeal (NOA) filed in protest of Libby District 
Ranger Froberg's Notice of Non-Compliance issued September 23, 1997. 
 
My review is conducted pursuant to, and in accordance with, 36 CFR 251. My responsibility as 
Reviewing Officer is to ensure the decision is in compliance with applicable laws, regulations, and orders. 
This review decision hereby incorporates by reference the entire administrative appeal record. 
 
I. Summary 
 
On September 23, 1997 District Ranger Froberg issued you a Notice of Non-Compliance regarding your 
mining claim in the Libby Creek drainage of the Kootenai National Forest. On October 2, 1997 you ap-
pealed this Notice and requested a stay and oral presentation. The stay was granted on October 8, 1997 
and an oral hearing held October 21, 1997. 
 
On November 3, 1997 the District Ranger issued a Responsive Statement to your NOA. On November 4, 
1997 this Responsive Statement was sent to you for comment. You submitted a reply to the Responsive 
Statement on November 15, 1997. Your attorney, Ward Shanahan, submitted a supplement to your reply 
on November 25, 1997. The appeal record was closed on November 25, 1997. 
 
II. Overview of Issues and Relief Requested 
 
You admit in your NOA, and in your reply, that you did violate your approved Plan of Operations by: 1) 
not notifying District personnel before conducting work on the Libby Creek ford; 2) operating your front-
end loader to place large boulders into Libby Creek; 3) failing to complete reseeding and fertilizing; and 
4) not completing filling in of the settling pond. Your central issue in your NOA is whether the specific 
actions being required to bring your operations into compliance are reasonable. 
 
Your requested relief is to allow you, during the summer of 1998, to haul rock from the Forest Service 
crushing site and place it in the Libby Creek ford to construct the ford in a proper and permanent man-ner. 
In addition, you request that the settiing pond be left as it is until a later date. 
 
III. Review Findings 
 
I have reviewed the appeal record, the concerns in your NOA, the District Ranger's Responsive Statement 
and the replies to his Responsive Statement. The results of my review of the issues you have raised 
follow. 



Issue: Whether the required Actions To Bring Your Operations Into Compliance Are Reasonable. 
 
District Ranger Froberg's Notice of Non-Compliance included four specific actions you must take to 
bring your operations into compliance. You contend that these required activities are not reasonable. 
Specifically, you contend: 
 
(a) That the placement of the boulders in Libby Creek did not place sediment laden materials into the 
creek and are not causing significant resource damage. 
 
You contend that the re-arranging of large boulders in Libby Creek did not "add" sediment laden material 
to the creek, nor will the placement of these boulders cause significant resource damage. Therefore, to 
require you to re-position the boulders is unreasonable. 
 
In his Responsive Statement, District Ranger Froberg explains that the placement of these boulders have 
resulted in a small "dam" across the creek. Review of the record shows that there is concern that this 
"dam", during high flows, could cause scouring of the channel bank. This scouring, over time, could add 
undesireable levels of sediment into Libby Creek; causing resource damage (Appeal Record Documents 
#46, 10 and 11). In addition, review of photographs included in Appeal Record Document C, and my site 
visit during the oral hearing held October 21, 1997, indicate that some scouring along the near bank to the 
ford is occurring: Review of the records indicate this scouring is a result of the boulder placement. 
 
Based on the reasons above, and documentation found in the appeal record, I affirm District Ranger 
Froberg's decision requiring you to re-position the boulders placed in the creek so as to protect the near 
bank that is experiencing some scouring. This re-postioning to protect the bank will also allow the higher 
flows to remaln in the center of the channel. 
 
(b) You contend that requiring you to conduct stream work (as outlined above in (a)) using an excavator, 
and requiring Forest Service personnel to be on site, is unreasonable. 
 
You feel that requiring the use of an excavator to complete the work of replacing the boulders is both 
costly and unreasonable. The Forest Service has completed numerous other projects with the placement of 
heavy equipment in dralnages. Why should you be required to adhere to limitations that the agency does 
not adhere too? 
 
In his Responsive Statement, District Ranger Froberg explalns that the requirement of using an excava-tor 
was made because an excavator would cause less instream impacts than a front-end loader. Review of the 
record indicates that the District Hydrologist determined that work to be completed within the creek 
should be conducted with an excavator to minimize disturbance (Appeal Record Documents #46 and 
#10). There is a lack of documentation, however, that supports the determination that only the use of an 
excavator could accomplish the action required to bring your operations into compliance. 
 
Part of District Ranger Froberg's decision, as explalned in his Responsive Statement, was also based on 
his determination that use of an excavator would comply with various permits and authorizations (FG 124 
and 310 permit) required from the Lincoln Conservation District and State of Montana; which are specific 
to limiting impacts to streams and water quality. Documentation found in the appeal record shows that 
these permits and authorizations specify avoiding use of machinery in the watercourse to pre-vent leaks of 
petroleum products and minimize disturbance. These permits and authorizations, however, do not specify 
what type of equipment tQ use when use of equipment is determined necessary. 
 
36 CFR 228.7, (Inspection, noncompliance section), states that when issuing a Notice of Non-Compliance 
"such notice shall describe the non-compliance and shall specify the action to comply and the time within 



which such action is to be completed...". As stated above in (a), to bring your operations back into 
compliance you must re-position the boulders placed in the creek, to allow the higher flows to remain in 
the center of the channel. This work must be completed in compliance with all authorized permits and in a 
manner to minimize any further disturbance to Libby Creek. 
 
As your attorney, Ward Shanahan, states in his reply to District Ranger Froberg's Responsive Statement, 
most of the problems.. encountered in this matter are largely due to [your] unwillingness to accept 
imposed solutions by the.. Ranger District staff... Conversely.. there has.. been some irritation by staff at 
[your] unwillingness to accept these solutions without question...". It appears that some of these actions 
required to bring your operations into compliance (i.e. use of an excavator and having Forest Service 
personnel on site) may have stemmed from this mutual frustration. There are likely other methods, such 
as cable wenching, that may be used to accomplish the required actions. 
 
Based on the above reasons and documentation found in the record I do not affirm the District Ranger's 
decision to require you to use an excavator and to have Forest Service personnel on site while the work is 
being completed. However, you must re-position the boulders so as to protect the near bank to the ford 
that is experiencing some scouring, in accordance with all authorized permits and you must inform the 
District Ranger prior to doing the work. 
 
(c) Whether reseeding every year is necessary or appropriate. 
 
You contend that reseeding every year is not necessary or appropriate unless it is determined that the land 
is truly disturbed and it is needed. 
 
As explalned by District Ranger Froberg in his Responsive Statement, reseeding all disturbed areas was 
an agreed upon measure in your Plan of Operations. According to the Plan of Operations, only activities 
authorized in the Plan are authorized, and "...any and all. ..alterations, revisions, additions..." to the Plan 
"...shall require advance notification and approval of the Forest Service..." (Appeal Record Documenta-
tion #43). 
 
Your Reply to the Responsive Statement states that this is "no big issue" and that you are not opposed to 
reseeding areas that truly need it. However, you feel that there is not any place on the site that currently 
needs to be reseeded to stabilize disturbed ground and prevent erosion. Although, review of the record 
shows that reseeding disturbed areas has been a common and often times shared activity between you and 
agency personnel, there is no documentation that you received approval from Forest Service person-nel to 
not reseed already agreed upon areas. In other words, it is up to the Forest Service to determine and 
approve which areas are to be reseeded in accordance with your signed Plan of Operations. If you feel 
there are areas that do not need reseeding you must receive approval from the Forest Service to not reseed 
these area or you are in violation of your Plan of Operations. 
 
Due to the above reasons and documentation in the record, I affirm District Ranger Froberg's decision 
requiring completion of reseeding and fertilizing all areas of disturbance from last seasons activities. 
 
(d) Whether the completion of the filling of the settling pond on the Lost Grouse claim is necessary. 
 
You contend that complete filling in of the settling pond is unnecessary since it is almost filled in and is 
not causing any resource damage at this time. 
 
Similar to above, the filling in of the settling pond was an agreed upon measure in your Plan of 
Operations. Any alteration or modifications to your Plan of Operations must be approved by the Forest 
Service or you are in violation of your Plan. 



 
Review of the record shows that the settling pond was partially filled in. However, there is no 
documentation of approval of the Forest Service for you to not fill in the entire pond as stated in your 
Plan of Op-erations. 
 
Based on the above reasons, and documentation found in the record, I affirm District Ranger Froberg's 
decision to require you to complete the filling of the settling pond on the Lost Grouse claim. 
 
Other concerns regarding building of the bridge, churn-drilling, whether your equipment leaks petro-leum 
products ecetera were also raised in your NOA and reply to District Ranger Froberg's Responsive 
Statement. These other concerns, however, do not expand upon the issues in your NOA, specifically the 
reasonableness of actions required to bring your operations into compliance. Therefore, they were not 
used or addressed in this review. 
 
IV. Decision 
 
Review of the record shows that there is an extensive working history between you and various person-
nel on the Forest. In his reply to District Ranger Froberg's Responsive Statement, your attorney states that 
the only reason you signed the Plan of Operations is because you felt you had no other choice. As he has 
advised you, if you do not agree to the terms in the Plan of Operations, then you should not sign the plan. 
By signing it, you are obligated to adhere to the terms and conditions as outlined in that plan. 
 
In 1996 you did have a signed Plan of Operations and you did violate terms and conditions within that 
plan. Based on my review of the record, I partially affirm District Ranger Froberg's decision as stated in 
your Notice of Non-Compliance dated September 23, 1997. In summary, the following must be com-
pleted to bring your operations back into compliance: 1) re-position the boulders placed in Libby Creek so 
as to protect the near bank that is experiencing some scouring and notify the District Ranger prior to work 
being done; 2) complete the filling of the settling pond on the Lost Grouse claim; 3) seed and fer-tilize all 
areas of disturbance from last seasons activities on your mining claim. I am directing the Dis-trict Ranger 
to establish a reasonable timeframe for you to accomplish this work. Your requested relief to leave the 
settling pond as is, is denied. 
 
In addition, with this decision, I am directing the District Ranger to work with you, once you have sub-
mitted your plan of operations, to develop an acceptable plan that will include reconstruction of the ford 
that will meet your needs, while meeting all other resource objectives. 
 
This decision is subject to a second level of review by the Regional Forester pursuant to 36 CFR 251.87. 
Should you desire such a review, a request must be made to: USDA Forest Service, Northern Region, 
ATTN: Appeals Deciding Officer (RFO), P.O. Box 7669, Missoula, Montana 59807. This request must 
be made within 15 days from the day this decision is mailed in accordance with 36 CFR 251.87(c)(2). 
 
Sincerely 
 
/s/ Robert L. Schrenk 
 
ROBERT L.'SCHRENK 
Reviewing Officer Forest Supervisor 


