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This is my recommendation on disposition of the appeal filed by Jeff Juel, on behalf of The 
Ecology Center, Inc.; Alliance for the Wild Rockies; and The Lands Council, protesting the 
South McSwede Timber Sale and Restoration Project Decision Notice (DN) on the Libby Ranger 
District, Kootenai National Forest. 
 
The Forest Supervisor’s decision adopts Alternative 3-Modified.  This decision authorizes 
timber harvest on 689 acres; various post-harvest fuels treatments, including 635 acres of 
prescribed burning in the harvest units; 456 acres of additional prescribed fire outside the 
harvest units; tree planting on 149 acres; and thinning activities on 550 acres.  The decision 
also includes road access restrictions on 27 miles of road within the project area, road access 
restrictions on 6.7 miles of road in Compartment 542 adjacent to the project area, and 
construction of 3 miles of new road on National Forest System lands to allow private access 
to timberlands. 
 
The project requires a Forest Plan amendment for two compartments in the project area:  
Compartments 539 (Swamp Creek) and 540 (Cowell Creek).  The open road density (ORD) 
standard for MA 12 in the Forest Plan is 0.75 miles per square mile.  This standard is 
presently exceeded in both compartments, would be exceeded during the project, and will be 
exceeded for the foreseeable future after the project is completed.  The ORD for 
Compartment 539 is currently 3.88 miles of road per square mile, and after the project the 
ORD would be down to 2.44 miles per square mile.  The ORD for Compartment 540 is 
currently 1.20 miles per square mile, and after the project the ORD would be the same. 
 
My review was conducted pursuant to, and in accordance with, 36 CFR 215.19 to ensure the 
analysis and decision are in compliance with applicable laws, regulations, policy, and orders.  
The appeal record, including the appellants’ objections and recommended changes, has been 
thoroughly reviewed.  Although I may not have listed each specific issue, I have considered all 
the issues raised in the appeal and believe they are adequately addressed below. 
 
The appellants allege violations of the National Environmental Policy Act (NEPA), the National 
Forest Management Act (NFMA), the Endangered Species Act (ESA), the Clean Water Act 
(CWA), the Administrative Procedures Act (APA), the Forest Service Manual, and the Kootenai 
Forest Plan.  The appellants request the DN be withdrawn or remanded, and a new 
Environmental Assessment (EA) be prepared.  An informal meeting was held via conference 
call, but no resolution of the issues was reached. 
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ISSUE REVIEW 
 
Issue 1.  In violation of NEPA, the range of alternatives is inadequate.  None of the 
alternatives would meet the Forest Plan open road density standard, none of the 
alternatives consider not giving Plum Creek access, and none reanalyze the Detgen Cowell 
project. 
 
Response:  A NEPA analysis must, “rigorously explore and objectively evaluate all reasonable 
alternatives” [40 CFR 1502.14(a)].  Reasonable alternatives are those that are practical or 
feasible from the technical and economic standpoint and are developed using common sense, 
rather than simply being desirable to a particular group.  The EA points out that to meet the 
Forest Plan’s open road density requirement, three open roads that have been historically 
important to the town of Libby would have to be closed.  Based on considerable public comment, 
the Forest Supervisor determined meeting the open road density standard for MA 12 would not 
be feasible.  For this reason the alternative to close those roads was not considered in detail (EA, 
p. 2-4). 
 
Restoration of degraded watershed and forest health are important parts of the Purpose and Need 
for the project (EA, p. 1-4).  One member of the public asked the Forest to meet the forest health 
objectives without using commercial timber harvest.  The ID team considered this alternative.  
They found that any prescription to restore forest health would end up removing commercial-size 
timber whether or not timber production was part of the Purpose and Need, and whether or not 
the trees were sold.  Obviously, piling and burning the commercially valuable trees is a waste of 
resources, and would be less economical than selling them.  Therefore, this alternative was not 
considered in detail (EA, p. 2-4). 
 
The Detgen Cowell project is an ongoing project.  NEPA does not require the Forest to reanalyze 
an ongoing project and make a new decision on it in subsequent project analyses in order to have 
a reasonable range of alternatives (40 CFR 1502.14).  Not allowing access to Plum Creek was 
considered in the No Action Alternative.  The EA discusses and considers what is a reasonable 
range of alternatives (p. 2-3).  The ID team considered three alternatives in detail (EA, pp. 2-6 to 
2-33) and considered five others, but dropped them from detailed study for a variety of reasons 
(EA, pp. 2-3 to 2-5).  The Detgen Cowell project and other current and foreseeable future actions 
are considered under cumulative effects (EA, pp. 3-1 to 3-4), as required by NEPA.  The project 
is in compliance with the NEPA requirement for a reasonable range of alternatives. 
 
Issue 2.  Old growth and old growth Management Indicator Species (MIS) analyses are in 
violation of NFMA.  The EA fails to disclose how much pileated woodpecker nesting and 
foraging habitat would be lost due to the logging.  The Forest Service has not showed it has 
maintained 10 percent effective old growth on the Kootenai National Forest.  The Forest 
has failed to implement scientifically defensible conservation strategies for sensitive species 
and old growth MIS.  There is no evidence that a logging-to-increase-tree-diameter 
strategy will result in improved old-growth species’ habitats over the short-term or long-
term. 
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Response:  In his Court Order of August 20, 2004, in the matter of The Ecology Center v. 
Castenada, Judge Malloy indicated the Forest Service has demonstrated the Kootenai National 
Forest has 10 percent old growth, as required by the Forest Plan. 
 
The analysis of the impacts the project would have on old growth habitat (EA, pp. 3-102 to 3-
103) is based on the literature found in the project file (Vol. 3, Docs. 121, 122, 126, and 127). 
The EA analyzed the impact to old growth and to pileated woodpecker habitat from 
implementation of the project, including an analysis of open roads through old growth and 
cumulative effects (pp. 3-99 to 3-103).  The actions considered under cumulative effects can be 
found in the EA (pp. 3-1 to 3-4).  Seven acres of undesignated replacement old growth habitat 
would be harvested under Alternative 2 (EA, p. 3-102) and Alternative 3-Modified (DN, Table 5, 
p. 11).  The EA states, “About 95% of all old growth is retained in blocks of habitat over 50 
acres in size…conditions appear adequate to meet the behavioral and biological needs of the 
pileated woodpecker in relation to stand size and connectivity of old growth” (EA, p. 3-103). 
 
The DN indicates that all compartments in the project area are well above the Forest Plan 
requirement of 10 percent old growth (Table 5, p. 11).  The FY 2002 Forest Plan Monitoring 
Report, Item C-5, p. 18 (PF, Vol. 2), indicates the Kootenai National Forest is meeting the Forest 
Plan requirement for 10 percent old growth on land below 5,500 feet in altitude.  The adequacy 
of the 10 percent old-growth standard, and the propriety of using pileated woodpecker as an 
indicator for other old growth species is a Forest Planning issue, not a project analysis issue.  
MIS monitoring is done at the planning area level, not the project level. 
 
The Forest Service Manual at 2621.2 states, “units must develop conservations strategies for 
those sensitive species whose continued existence may be negatively affected by the forest plan 
or a proposed project.”  In analyzing the impact the project would have on sensitive species, the 
wildlife biologist found the project may impact individuals, but is not likely to cause a trend 
towards federal listing (EA, p. 3-146).  Conservation strategies are, therefore, not required.  The 
project is in compliance with NFMA.  
 
Issue 3.  In violation of NEPA and NFMA, the EA does not rely upon scientifically credible 
data or analysis.  The decision to cause more soil disturbance, resulting in unknown losses 
in soil productivity, is arbitrary and capricious. 
 
Response:  The soils scientist analyzed the impact the project would have on the soils resource 
(PF, Vol. 4, Doc. 210), and displayed the results of that analysis in the EA (pp. 3-67 to 3-71).  
The soils scientist placed special emphasis on those units that had previously been harvested 
(EA, Table 3-28, p. 3-70).  Table 3-28 indicates the soils impacts of the project will stay within 
the Regional Soil Standards of a maximum of 15 percent detrimentally-disturbed soils.  The 
project is in compliance with NEPA and NFMA. 
 
Issue 4.  The analysis of population viability and the habitat management of sensitive 
species are inadequate. 
 
Response:  The wildlife biologist conducted analyses on the impact the project would have on 
the habitat and sensitive species found in the project area (EA, pp. 3-130 to 3-146).  Boreal owl 
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and great gray owl are not sensitive species for the Kootenai National Forest, and so, were not 
analyzed.  The analyses considered species distribution, presence or absence in the project area, 
and habitat requirements and management strategies, as well as project design and location.  
Based on these analyses the wildlife biologist determine that Alternative 3, as modified, may 
impact individual flammulated owl, goshawk, black-backed woodpecker, fisher, boreal toad, and 
Townsend’s big-eared bat, but is not likely to cause a trend toward federal listing or loss of 
viability (EA, p. 3-146).  The Forest also responded to comments and concerns from the public 
about sensitive species in the DN (pp. A-66 to A-70).  The project is in compliance with NEPA 
and NFMA. 
 
Issue 5.  The assessment of water quality and fish habitat is inadequate. 
 
Response:  The hydrologist and fisheries biologist analyzed the impact the project would have 
on water resources (EA, pp. 3-31 to 3-53) and fisheries (EA, pp. 3-31 to 3-66).  These analyses 
display the direct and indirect impact of the project and the cumulative impact of all past, 
present, and reasonably foreseeable activities, including the cumulative impact the existing 
system of roads (EA, p. 3-34) and the Plum Creek activities (EA, p. 3-46) would have.  The 
water quality and fish habitat analysis is in compliance with NEPA.  The impact the project 
would have on water quality is in compliance with the CWA. 
 
Issue 6.  The Forest Plan amendment is illegal.  The EA and DN fail to justify the Forest 
Plan amendment.  Nothing in the analysis shows that the margin of timber production 
gained from the amendment trumps the wildlife and other resources the Standards 
subjected to the amendment were designed to protect. 
 
Response:  The regulations allow for the Forest Supervisor to make non-significant Forest Plan 
amendments [36 CFR 219.10(f)].  The amendment was made because the only way to meet the 
Forest Plan Standard for open road density would be to close roads near the town of Libby that 
have historic use (EA, p. 2-4; PF, Vol. 5, Forest Plan amendment) (see also Appeal Issue 1, 
above).  The EA analyzes the impact of the site-specific Forest Plan amendment (FP, pp. 3-105 
to 107), and the document in the project file evaluates the NFMA significance of the amendment 
as required by 36 CFR 219.10(f) and FSH 1909.12, 5.32.  The site-specific Forest Plan 
amendment is in compliance with NFMA, the regulations, and the Forest Service Handbook.  
 
Issue 7.  The project is based on an out-of-date Forest Plan, in violation of NFMA and 
NEPA. 
 
Response:  The President signed the Department of the Interior and Related Agencies FY04 
Appropriations Act, H.R.2691, P.L.108-108 on November 10, 2003.   Section 320 of the 
resolution appears on page 66 of H.R. 2691 and states, “Prior to October 1, 2004, the Secretary 
of Agriculture shall not be considered to be in violation of subparagraph 6(f)(5)(A) of the Forest 
and Rangeland Renewable Resources Planning Act of 1974 (16 U.S.C. 1604(f)(5)(A)) solely 
because more than 15 years have passed without revision of the plan for a unit of the National 
Forest System.  Nothing in this section exempts the Secretary from any other requirement of the 
Forest and Rangeland Renewable Resources Planning Act (16 U.S.C. 1600, et seq.) or any other 
law:  Provided, that if the Secretary is not acting expeditiously and in good faith, within the 
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funding available, to revise a plan for a unit of the National Forest System, this section shall be 
void with respect to such plan and a court of proper jurisdiction may order completion of the 
plan on an accelerated basis.” 
 
The Kootenai National Forest is in the process of amending the Forest Plan at this time.  The 
project and the Forest are in compliance with NFMA and NEPA. 
 
Issue 8.  It is important that the results of past project-level and Forest Plan-level 
monitoring be incorporated into project-level analysis.  All interdisciplinary team (ID 
team) members must be familiar with the results of all past monitoring pertinent to the 
project area, and any deficiencies of monitoring that have been previously committed to. 
 
Response:  As discussed in the Response to Comments (DN, p. A-40), Forest Plan monitoring 
and project-specific monitoring at the District level are all used in project-level analyses.  Very 
often the ID team members on a project are the very same people who did the monitoring of the 
prior projects.  If that is not the case, the past monitoring reports are available for their use. 
 
Issue 9.  The Programmatic Lynx BA’s determination means that Forest Plan 
implementation is a “taking” of lynx, and makes Section 7 formal consultation on the 
Kootenai NF Plan mandatory, before actions such as the South McSwede project are 
approved.  The Kootenai NF must incorporate terms and conditions from a programmatic 
B.O. into a Forest Plan amendment or revision before projects affecting lynx habitat, such 
as the South McSwede project, can be authorized.  The South McSwede EA does not 
demonstrate that the project and its analysis are consistent with all standards contained in 
the Lynx Conservation and Assessment Strategy (LCAS).  The South McSwede EA’s 
conclusion that the project would not adversely affect the lynx is not scientifically credible.  
The EA also fails to adequately address the effects of logging on landscape pattern, which is 
essential for designation of critical habitat.  The EA also disregards, and fails to analyze, 
the cumulative impacts on lynx from the activities on Plum Creek-managed land in the 
South McSwede project area watersheds and LAUs. 
 
Response:  The Northern Region of the Forest Service is proceeding with an EA in order to 
amended or revise the Forest Plans to include Canada lynx standards and guidelines.  Until such 
time as the EA is completed, implementation of Forest Plan may continue. 
 
The wildlife biologist analyzed the direct, indirect, and cumulative impacts the South McSwede 
project would have on Canada lynx and lynx habitat (EA, pp. 3-117 to 3- 121, and PF, Vol. 3).  
The analysis indicates the South McSwede activities are outside of LCAS mapped habitat and 
that the project would meet all LCAS Standards.  The cumulative effects analysis considered the 
harvest of Plum Creek-managed land and found that after the harvest of 20 acres of lynx denning 
habitat in the LAU, the LAU would still meet LCAS standards.  The wildlife biologist 
determined the project would have no effect on lynx.  There is no requirement to consult on a 
“no effect” determination; however, the Forest Supervisor sent the BA to the USFWS for 
concurrence on the grizzly bear determination with the lynx analysis attached (PF, Vol. 3).  The 
project is in compliance with ESA and the LCAS. 
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Issue 10.  The discussion of cumulative effects of activities on land managed by Plum Creek 
is mostly a mere mention of some details of the foreseeable activities, not comprising the 
“hard look.”  NEPA requires for cumulative effects studies on soil productivity, watershed 
functioning, aquatic and terrestrial habitats for MIS and TES species, air quality, visual 
quality, etc. 
 
Response:  The current and foreseeable actions, including Plum Creek’s proposed activities are 
found in the EA (pp. 3-1 to 3-4) and the project file (Vol. 1, Docs. 36 to 44).  The list in the EA, 
however, is not the cumulative effects analysis.  Each resource specialist considers that list and 
the information in the project file, when analyzing the effects of all past, present, and reasonably 
foreseeable activities.  Those cumulative effects analyses are found in each resource discussion 
in the EA (pp. 3-28 to 3-29, 3-45, 3-51 to 3-53, 3-62, 3-64 to 3-65, 3-69 to 3-71, 3-77, 3-81, 3-
84, 3-91, 3-97, 3-102 to 3-103, 3-106, 3-108 to 3-110, 3-112 to 3-116, 3-119, 3-121, 3-124, 3-
126, 3-129, 3-132, 3-134, 3-135, 3-137, 3-138 to 3-143, 3-145 to 148, 3-151 to 3-152, 3-156 to 
3-163, 3-169 to 3-170, 3-173, 3-176 to 3-177, 3-181 to 3- 183, 3-188, and 3-190), including soil 
productivity, watershed functioning, aquatic and terrestrial habitats, air quality, and visual 
quality.  The cumulative effects analysis constitutes a hard look, and is in compliance with 
NEPA. 
 
Issue 11.  The analysis uses a specious Purpose and Need to justify conducting vegetation 
management in the project area.  
 
Response:  The Agency’s Deciding Official has the discretion to determine the Purpose and 
Need for a project proposal.  The NEPA implementing regulations state the NEPA document 
shall, "briefly specify the underlying purpose and need to which the agency is responding..." (40 
CFR 1502.13).  The Forest has provided information on the project to support the stated Purpose 
and Need (EA, pp. 1-3 to 1-8, 3-5 to 3-30, and 3-41 to 3-48; PF, Vol. 1, Doc. 2, Vol. 3, Doc. 118, 
and Vol. 4, Doc. 199).  The Purpose and Need is within the discretion of the Responsible Official 
and adequately linked to broader scale analyses. 
 
RECOMMENDATION 
 
I have reviewed the record for each of the contentions addressed above and have found that the 
analysis and decision adequately address the issues raised by the appellants.  I recommend the 
Forest Supervisor’s decision be affirmed and the appellants’ requested relief be denied. 
 
 
 
 
/s/ Robert L. Schrenk 
ROBERT L. SCHRENK 
Appeal Reviewing Officer 
 

 


