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This is my recommendation on disposition of the appeal filed by Mike Petersen, on behalf of The 
Lands Council, protesting the Garver Timber Sale Record of Decision (ROD) on the Kootenai 
National Forest. 
 
The Forest Supervisor’s decision adopts Alternative D-modified, which includes:  intermediate 
tree harvesting on approximately 1,508 acres; stand replacement harvest and supplemental 
conifer planting on approximately 236 acres; construction of less than 1 mile of temporary road; 
mechanical fuels reduction treatments on approximately 328 acres in the wildland/urban 
interface; prescribed burning on approximately 818 acres to reintroduce fire to the ecosystem; 
non-commercial thinning on approximately 900 acres; and approximately 100 acres of shrub 
planting in the Hensley Hill and Rausch Point winter range units to improve big game forage.  
The project would also increase Grizzly Bear Core security area in bear management unit (BMU) 
15 from 47 percent to 55 percent.  
 
My review was conducted pursuant to, and in accordance with, 36 CFR 215.19 to ensure the 
analysis and decision is in compliance with applicable laws, regulations, policy, and orders.  The 
appeal record, including the appellant’s objections and recommended changes, has been 
thoroughly reviewed.  Although I may not have listed each specific issue, I have considered all 
the issues raised in the appeal and believe they are adequately addressed below. 
 
The appellant alleges violations of the National Environmental Policy Act (NEPA), the National 
Forest Management Act (NFMA), the Endangered Species Act (ESA), the Kootenai Forest Plan, 
and the June 27, 2003, U.S. District Court Order concerning old growth.  The appellant requests 
the alleged defects in the EIS be rectified and a legal environmental analysis be resubmitted to 
the public and the decision maker, or the project be dropped.  An informal meeting was held by 
conference call, but no resolution of the issues was reached. 
 
ISSUE REVIEW 
 
Issue 1.  Nobody has proven 10 percent old growth is enough for species viability.  Nothing 
in the Garver Environmental Impact statement (EIS) shows the Kootenai National Forest 
(KNF) has completed or is committed to the monitoring that would help insure old growth 
species viability.  The KNF should have withdrawn the Garver ROD after the June 27 
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Court Order and re-issued it only after a full and adequate public review of the old growth 
data.  The Garver EIS also fails to show compliance with the Forest Plan’s 50-acre 
minimum block size standard for effective old growth.  The EIS did not address the issue of 
habitat degradation of old growth because of firewood cutting and illegal poaching of trees 
due to unrestricted access.   
 
Response:  There will be no commercial harvest of old growth in the Garver Timber Sale.  
Under Alternative D-modified the Forest would retain all effective old growth (EIS, p. 4-12, 
Response to Comment #1).  There are three old growth units (I, K, and O) to be prescribed 
burned to reduce accumulated fuels (ROD, Appendix 1, p. 16).  The treatment objectives in those 
units include maintaining the old growth characteristics.  The Garver project is maintaining all 
the old growth forest that exists in the analysis area.  
 
The project file contains the Forest Plan Monitoring Report for fiscal year 2001, indicating there 
are 1,291,922 acres of designated old growth forest below 5,500 feet elevation (11.2 percent) for 
those areas of the Forest that have been validated (PF, Vol. 25, Doc. 263, p. 2).  The project file 
also contains the most recent Forest-wide assessment of old growth (PF, Vol. 10, Doc. 142).  
That document (p. 5) indicates Forest-wide 10.9 percent of the Kootenai has been designated as 
old growth, and total old growth (designated and undesignated) occupies 15.6 percent of the 
Forest.  The Garver project file contains the landbird monitoring data for old growth-associated 
birds on the Kootenai, Idaho Panhandle, Flathead, Lolo, and Bitterroot National Forests for the 
years 1994 through 2002 (PF, Vol. 33, Doc. 420).  The wildlife biologist found the project would 
maintain at least 67 percent of the cavity and feeding habitat in the project area (EIS, p. 3-79).  
The Forest had the information necessary to determine the project would have no adverse effects 
on the viability of pileated woodpecker (EIS, p. 3-80). 
 
In The Ecology Center, Inc. v. Castenada, the Montana District Court determined the use of 
replacement old growth, where there is not sufficient effective old growth in a compartment, is in 
compliance with the Forest Plan (Forest Plan, EIS, p. III-76).  Alternative D-modified drops 120 
acres of poor quality replacement old growth habitat and replaces it with 155 acres of superior 
quality replacement old growth habitat.  This results in a 35-acre increase of designated old 
growth in Compartment 17.  Alternative D-modified also drops harvest of 122 acres with the 
potential for designation as old growth.  Alternative D-modified drops all harvest in designated 
or undesignated effective old growth (ROD, pp. 19 and 20). 
 
The 50-acre minimum for old growth stands is a management guideline, not a standard (Forest 
Plan, Appendix 17, p. 9).  It is based on the nesting needs of pileated woodpecker (McClelland, 
1979).  The old growth map in the EIS (p. M-11) displays the designated and undesignated old 
growth in the Garver analysis area.  It is obvious from the map the designated old growth 
assemblages are greater than 50 acres in size.  The data and additional information the map is 
based on can be found in the project file (Vol. 10, Docs. 140 to 151).  The analysis did consider 
the edge effect due to open roads and harvested units (EIS, pp. 3-41 to 3-42, including Table 3-
16; PF, Docs. 145 and 170, pp. 26 and 170B (first map).  The old growth analysis and the project 
are in compliance with NEPA and NFMA. 
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Issue 2.  Since the KNF does not appear to meet species viability requirements, it is critical 
for the KNF to take steps to develop a multiple species conservation strategy.  
 
Response:  The wildlife biologist analyzed the impact the project would have on Sensitive 
species (EIS, pp. 3-63 to 3-80).  The supporting information for the analyses is found in the 
project file (Vol. 20, Docs. 204 to 211; Vol. 33, Docs. 357 to 359, 362, 363, 367 to 371, 375 to 
377, 380, 381, 387 to 389, 393, 395, 396, 403 to 406, 408, 409, 411, and 414 to 420).  The 
biologist determined the project would have no impact on northern leopard frog, northern bog 
lemming, Townsend’s big-eared bat, common loon, Columbian sharp-tail grouse, and woodland 
caribou.  She determined the project may impact individuals but is not likely to cause a trend 
toward federal listing or loss of viability of fisher, wolverine, black-backed woodpecker, 
northern goshawk, boreal toad, flammulated owl, and Coeur d’Alene salamander (EIS, p. 3-76).  
The Forest Service Manual at 2621.2 states, “units must develop conservations strategies for 
those sensitive species whose continued existence may be negatively affected by the forest plan 
or a proposed project.”  The project would not affect the continued existence of any Sensitive 
species.  Conservation strategies, therefore, are not required for the project.   
 
Issue 3.  The Garver project area is recognized as lynx habitat, and may well end up being 
designated as critical habitat.  It is thus unlawful to proceed with further adverse 
modifications of lynx habitat pending final designation of critical habitat.  The Forest 
Service must do more than follow the Forest Plan’s weak protections provided for lynx.  
Appellants contend that all the relevant factors identified in the programmatic Lynx BA 
that have led to the lynx being listed under the ESA were not adequately considered in the 
cumulative impacts analysis for the lynx.  As the KNF has not yet proved it is in compliance 
with its old growth standards, the Garver project is not in compliance with the Lynx 
Conservation Assessment and Strategy (LCAS).  It is illogical to recognize that increases in 
over-the-snow routes caused by recreation must not be allowed in lynx habitat while 
assuming that increases due to logging activities have no effect biologically.  Predators such 
as mountain lions and coyotes will compete with and predate on lynx using whatever 
compacted over-the-snow routes they can find, whether caused by snowmobiles, logging 
traffic, or whatever.   
 
Response:  The EIS displays the direct, indirect, and cumulative impacts the project would have 
on Canada lynx (EIS, pp. 3-60 to 3-63).  Canada lynx was analyzed in the Biological Assessment 
(PF, Doc. 201, pp. 14 to 20), which discusses how the project meets the LCAS (PF, Vol. 33, 
Doc. 398).  The wildlife biologist determined the project “may affect the lynx but is not likely to 
adversely affect the lynx or its habitat” (PF, Doc. 201, p. 20).  The U.S. Fish and Wildlife 
Service (USFWS) issued a biological opinion (BO) for the Garver Timber Sale (PF, Doc. 202).  
In their BO, the USFWS concluded, “it is the Service’s biological opinion that the proposed 
‘Garver Project’ is not likely to jeopardize the continued existence of the Canada lynx.  Although 
no critical habitat has been designated for this species, habitat modifications proposed by this 
project are within the recommended guidelines of the LCAS” (PF, Doc. 202, p. 21).   
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The listing of lynx as a threatened species and the designation of critical habitat by the USFWS 
is not reviewable under 36 CFR 215.  However, I should point out that the USFWS published a 
clarification of findings on Canada lynx in the July 3, 2003, Federal Register.  In that 
clarification they state, “As a result of our reanalysis…which was directed by the Court, we find 
that the lynx is not endangered throughout a significant portion of its range…the lynx continues 
to be listed as threatened...”  The USFWS also considered the Court’s Order to designate critical 
habitat.  They stated, “This [clarification of findings] does not address critical habitat for the 
lynx, since our listing budget is currently insufficient to begin work on a rule for critical habitat.  
The Service will seek public comment in the future when it proposes critical habitat” (Federal  
Register, Vol. 68, No. 128, p. 40076).  There is nothing in the Federal Register lynx clarification 
or in USFWS’s BO indicating that proceeding with projects that would make modifications to 
known lynx habitat before critical habitat is designated would be a violation of ESA. 
 
USFWS addresses habitat in their BO.  They point out “[t]he age of the forest stand does not 
seem as important for denning habitat as the amount of downed, woody debris available (Mowat,  
et al., 2000).  Den sites may be located within older regenerating stands (>20 years since 
disturbance) or in mature conifer or mixed conifer-deciduous (typically spruce/fur or 
spruce/birch) forests” (p. 7).  Since snowshoe hare are the primary prey, lynx foraging habitat is 
basically snowshoe hare habitat.  Hare habitat is a mix of different cover types, but “[e]arly 
successional forest stage generally have greater understory structure than do mature forest and 
therefore support high hare densities (Hodges 2000a, b).  However, mature forests can also 
provide snowshoe hare habitat as openings are created…” (p. 6).  Lynx are not an old growth 
species as the appellant claims.  Rather, lynx use a mix of habitat similar to what the project 
would help to maintain on the landscape in the Garver area. 
    
The EIS is following the analysis in the LCAS when assessing the impact of winter logging.  
After discussing the potential benefits and detrimental effects of timber harvesting (LCAS, pp. 
18 to 20) and the detrimental effects of snowmobiles (pp. 21 to 23), the LCAS states (p. 97): 

 “Plowed roads and groomed over-the-snow routes may allow competing 
carnivores such as coyotes and mountain lions to access lynx habitat in the winter, 
increasing competition for prey (Buskirk, et al., 2000).  However, plowed or 
created snow roads may be necessary to accomplish winter logging, which may 
be desirable to meet a variety of resource management objectives… 
1. On federal lands in lynx habitat, allow no net increase in groomed or 
designated over-the-snow routes and snowmobile play areas by LAU.  Winter 
logging activity is not subject to this restriction.” 

It is not assumed the winter logging has no effects.  The assumption is that winter logging may 
have offsetting benefits in producing more snowshoe hare habitat, but the ever increasing 
snowmobile play areas have only detrimental effects to lynx.   
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Regarding effects to lynx, the USFWS stated, “Since no incidental take is expected, there will be 
no adverse effects to lynx due to take.  There are no reasonable and prudent measures 
necessary… [and] [n]o terms and conditions are necessary” (PF, Vol. 20, Doc. 202, p. 22).  The 
EIS is in compliance with NEPA, NFMA, and ESA. 
 
RECOMMENDATION 
 
I have reviewed the record for each of the contentions addressed above and have found that the 
analysis and decision adequately address the issues raised by the appellant.  I recommend the 
Forest Supervisor’s decision be affirmed and the appellant’s requested relief be denied. 
 
 
 
 
/s/ Richard F. Roberts 
RICHARD F. ROBERTS 
Appeal Reviewing Officer 
Director of Ecosystem Assessment and Planning 
 

 


