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This is my recommendation on disposition of the appeal filed by Liz Sedler, on behalf of 
Alliance for the Wild Rockies, protesting the Garver Timber Sale Record of Decision (ROD) on 
the Kootenai National Forest. 
 
The Forest Supervisor’s decision adopts Alternative D-modified, which includes:  intermediate 
tree harvesting on approximately 1,508 acres; stand replacement harvest and supplemental 
conifer planting on approximately 236 acres; construction of less than 1 mile of temporary road; 
mechanical fuels reduction treatments on approximately 328 acres in the wildland/urban 
interface; prescribed burning on approximately 818 acres to reintroduce fire to the ecosystem; 
non-commercial thinning on approximately 900 acres; and approximately 100 acres of shrub 
planting in the Hensley Hill and Rausch Point winter range units to improve big game forage.  
The project would also increase Grizzly Bear Core security area in Bear Management Unit 
(BMU) 15 from 47 percent to 55 percent. 
 
My review was conducted pursuant to, and in accordance with, 36 CFR 215.19 to ensure the 
analysis and decision is in compliance with applicable laws, regulations, policy, and orders.  The 
appeal record, including the appellant’s objections and recommended changes, has been 
thoroughly reviewed.  Although I may not have listed each specific issue, I have considered all 
the issues raised in the appeal and believe they are adequately addressed below. 
 
The appellant alleges violations of the National Environmental Policy Act (NEPA), the National 
Forest Management Act (NFMA), the Endangered Species Act (ESA), the Clean Water Act 
(CWA), the Administrative Procedures Act (APA), the Kootenai Forest Plan, and the U.S. 
District Court’s Order in the case of Alliance for the Wild Rockies v. Bosworth, CV 00-13-M-
DWM.  The appellant requests that the ROD and EIS be withdrawn, and the alleged violations of 
NEPA, NFMA, ESA, CWA, and the Court Order be corrected.  An informal meeting was held 
but no resolution of the issues was reached. 
 
ISSUE REVIEW 
 
Issue 1.  The Forest Service has a statutory duty to manage wildlife habitat to ensure long-
term viability of the native species that inhabit public lands.  In regard to grizzly bears and 
the dwindling Cabinet-Yaak population, the highest priority from both a legal and 
scientific perspective should be to avoid further taking of bears in order to reverse the  
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trend toward extinction.  The Garver ROD should be withdrawn until the Grizzly Bear 
Access Management Forest Plan Amendment (GBAMFPA) is finalized.  The EIS fails to 
consider impacts on grizzly bear, the cumulative effects analysis is inadequate, and is in 
violation of NEPA.  The decision to implement Alternative D-modified is in violation of the 
ESA.  The EIS and ROD violate the 2001 Court Order because the project would likely 
adversely affect grizzly bears. 
 
Response:  The Forest Service does have the duty to manage wildlife habitat to maintain viable 
populations of existing native and desired non-native vertebrate species (36 CFR 219.19). 
Likewise, ESA (16 U.S.C. 1531, et seq.) requires the Forest Service to conserve endangered and 
threatened species and to use our authority to further the purposes of ESA.  One part of the 
project’s Purpose and Need is to improve the quality and quantity of grizzly bear habitat (EIS, p. 
1-8; ROD, p. 18).  In compliance with NEPA, the Kootenai National Forest analyzed the impacts 
the Garver Timber Sale would have on grizzly bear (EIS, pp. 3-50 to 3-57; PF, Doc. 201).  The 
wildlife biologist analyzed the direct, indirect, and cumulative impacts the various alternatives 
would have on grizzly bear, their spring and winter habitat, BMU 15, and the core areas.  In 
conducting the analysis, the wildlife biologist considered many sources of information, including 
U.S. Fish and Wildlife Service (USFWS) grizzly bear biologist (PF, Docs. 198 to 200, and 201, 
pp. 21 to 23, 382, 383, 384, 407 and 421).  The analysis found the project may affect, but is not 
likely to adversely affect grizzly bear (ROD, p. 24; EIS, p. 3-57; and PF, Doc. 201, p. 12).  The 
Biological Assessment (PF, Doc. 201) was submitted to the USFWS for their concurrence.  After 
reviewing the documentation, the USFWS concurred with the determination of may affect, but is 
not likely to adversely affect grizzly bear (PF, Doc. 202).   
 
There is no reason to withdraw the Garver decision until such time the GBAMFPA is finalized.  
The Garver decision would not limit the choice of alternatives for the GBAMFPA, and following 
the amendment of the Forest Plan all ongoing projects would be reviewed to assure they are in 
compliance with the new Forest Plan direction.  In the Court’s Stipulation for Order Dismissing 
Action (PF, Doc. 421, p. 10) the Kootenai National Forest agreed not to undertake activities that 
would be likely to adversely affect grizzly bear or grizzly bear habitat.  This project is not likely 
to adversely affect grizzly bear or grizzly bear habitat; therefore, the Garver project is not in 
violation of the Court’s Order.  The project and analysis is also in compliance with NEPA, 
NFMA, and ESA. 
 
Issue 2:  Implementation of Alternative D-modified will violate the Clean Water Act and 
Montana Water Quality Standards.  In the absence of a total maximum daily load 
determination (TMDL), federal agencies have a statutory duty to avoid further 
degradation of water quality limited stream segments.  The proposed alternative will result 
in short term increases in sediment delivery to streams.  Additional sediment will 
negatively impact sensitive westslope cutthroat trout in the Garver project area.  The ROD 
and EIS lack any assurance that sediment will not be increased as a result of Alternative D-
modified.  Finally DEQ comments, “Some of the proposed activities proposed for the  
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Garver project have the potential to affect water quality by increasing sediment delivery to 
rivers and streams that flow from the forest.  These activities include prescribed fire, 
logging and roads.”   
 
Response:  The West Fork of the Yaak River is the only water quality limited segment in the 
project area.  The assignment of a TMDL and the development of a water quality restoration plan 
for the West Fork is scheduled for 2004 (EIS, p. 3-121).  The Montana Department of 
Environmental Quality points out in their letter to the Forest that the Montana Water Quality Act 
states:  “Pending completion of a TMDL…new or expanded nonpoint source activities affecting 
a listed water body may commence and continue provided those activities are conducted in 
accordance with reasonable land, soils, and water conservation practices” (EIS, Response to 
Comments, p. 4-61).  They then state that prescribed fire, logging, and roadwork in the project 
have the potential to increase sediment delivery.  The Forest responded to the State of Montana’s 
concerns by designing the project to comply with the water quality laws by using the Soil and 
Water Conservation Practices Handbook, which describes the Best Management Practices and 
other protective design features (ROD, p. 23; PF, Doc. 102, p. 1).  Beyond the State streamside 
management zones, they are implementing the Inland Native Fish Strategy, protecting all streams 
and wetlands (ROD, p. 23; PF, Doc. 102, p. 2).  The project design features to protect soil, water, 
and fisheries are displayed in the ROD (Appendix 2, pp. 1 to 2). 
 
The EIS analyzes the impact Alternatives B, C, and D would have on the project area 
watersheds.  The analysis concluded the direct, indirect, and cumulative effects analysis of the 
proposed activities would result in a short-term sediment delivery from the BMP work and road 
maintenance activities.  The amount of sediment would be so small that it would not be 
measurable at the scale of the West Fork of the Yaak River, Pete Creek, or the main Yaak River 
(EIS, pp. 3-131 to 3-136).  After reviewing the documents and participating in a field trip to the 
project area (ROD, p. 8, and PF, Doc. 68), the Environmental Protection Agency (EPA) 
concluded the proposed Garver project would be consistent with Montana’s Water Quality 
Standards approved by the EPA under the Clean Water Act (PF, Doc. 428).  The watershed 
analysis is supported by the documentation in the project file (Docs. 184 to 193 and 335 to 356). 
 
The analysis considered the impact the project would have on fisheries, including westslope 
cutthroat trout (EIS, pp. 3-89 to 3-90, and 3-93 to 3-98).  The fisheries biologist states, “Any 
impact would be short-term and relatively minor considering the range of habitat occupied by the 
affected population and is not expected to affect viability or resilience of the local population or 
the Yaak River metapopulation.”  Based on the analysis the fisheries biologist concluded, “all 
alternatives may affect individuals and habitat, but would not likely contribute to a trend toward 
federal listing or cause a loss of viability to the population or species.”  This analysis is 
supported by the documentation in the project file (Docs. 113 to 121, and 226 to 248). 
 
Alternative D-modified is in compliance with the Clean Water Act, the Montana Water Quality 
Standards, and Forest Service Manual requirements for sensitive species.   
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RECOMMENDATION 
 
I have reviewed the record for each of the contentions addressed above and have found that the 
analysis and decision adequately address the issues raised by the appellant.  I recommend the 
Forest Supervisor’s decision be affirmed and the appellant’s requested relief be denied. 
 
 
 
 
/s/ Richard F. Roberts 
RICHARD F. ROBERTS 
Appeal Reviewing Officer 
Director of Ecosystem Assessment and Planning 
 

 


