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This is my recommendation on disposition of the appeal filed by Jim Hurst on behalf of Owens 
& Hurst Lumber Co., Inc. protesting the Kootenai National Forest Supervisor’s Decision Notice 
(DN) for the Forestwide Fuels Reduction and Wildlife Enhancement project. 
 
The Forest Supervisor’s decision adopts Alternative 2, which includes slashing and/or prescribed 
fire treatment on approximately 79,000 acres of warm/dry vegetation types across the Forest over 
the next 10 years.  The Forest Supervisor also included additional design criteria to reduce smoke 
emissions from the prescribed burning. 
 
My review was conducted pursuant to, and in accordance with, 36 CFR 215.19 to ensure the 
analysis and decision are in compliance with applicable laws, regulations, policy, and orders.  
The appeal record, including the Appellants’ issues and recommended changes, has been 
thoroughly reviewed.   
 
The appellants allege violations of the National Forest Management Act (NFMA), the Organic 
Administration Act, the Multiple-Use Sustained Yield Act of 1960, and the 1999 Appropriations 
Bill.  The appellants request a small-sale program be established on the project area; the Forest 
complete an economic analysis of the project; the Forest stop all burning on weekends and 
Fridays; the Forest consider the effects of burning on the residents of Rexford, Eureka, and 
Fortine; the project go throught consultation with EPA; the Forest include a mechanism in this 
Appended Environmental Assessment (AEA) to allow for the harvest of burned merchantable 
timber in a timely manner; the Forest complete an assessment of the impacts to small businesses; 
the Forest explain why the USFS is ignoring the 1999 Appropriations Bill; and the Forest include 
lynx management in the EA and DN.  An informal meeting was held but no resolution of the 
issues was reached. 
 
ISSUE REVIEW 
 
Issue 1.  The EA violates the NFMA. 
 
Response:  As described in the DN (pp. 25-28), the project decision was found to be consistent 
with NFMA.  This project is consistent with the Forest Plan, does not cut timber on unsuitable 
land, does not use clearcutting or any other even-aged management tool, and complies with the 
requirements of 36 CFR 219.27(b).  The Forest consulted with State and local governments, the 
public, and private organizations (DN, p. 8; DN, Appendix 2, pp. 48-109; Project File, Folder 1).  
This project is attempting to create and maintain conditions under which humans and nature exist 
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in productive harmony.  The project proposes prescribed fire to “utilize what is considered the 
most ecologically and cost-effective management tool for maintaining or improving the forest 
health in some of the warmer, drier habitat types on the Kootenai National Forest” (AEA, p. 1-1).  
Social and economic impacts of the project were considered in the AEA as part of the major 
issues (AEA, pp. 2-1 to 2-2) and further described in Chapter 3 (AEA, pp. 3-20 to 3-29 and 3-
123 to 3-141). 
 
Issue 2.  This proposal violates the Organic Administration Act. 
 
Response:  The Organic Administration Act says that National Forests are established to (among 
other things) “furnish a continuous supply of timber for the use and necessities of citizens of the 
United States” (16 U.S.C. 475).  This is not to say every project on a National Forest must 
produce timber.  The Forest has, and continues to supply timber.  This project is not in violation 
of the Organic Administration Act. 
 
Issue 3.  In ICBEMP meetings we were assured that all merchantable timber would be 
harvested prior to burning. 
 
Response:  Appendix 2 of the Interior Columbia Basin Supplemental Draft Environmental 
Impact Statement (Vol. 2, Appendix 4, p. 58) states, “A mix of forest management activities is 
proposed at the broad scale to restore and maintain forest health, including timber harvest, 
thinning, prescribed burning …  Specific choices of which management activities would achieve 
goals and objectives will be made at the local level considering local conditions and management 
issues.  Therefore, the specific balance of activities will depend on local conditions and needs.”  
The Forest Supervisor has done this in his decision. 
 
Issue 4.  This proposal violates the principle of the Multiple Use Sustained Yield Act 
(MUSYA) of 1960. 
 
Response:  The Forest received a number of comments from the public regarding the potential to 
harvest timber prior to burning.  These are addressed in the Response to Comments #17, 18, 25a, 
25b, 27, 29, 30, 58, and 74 (DN, Appendix 2).  As in the Organic Administration Act, the 
MUSYA is aimed at National Forests as a whole, not each project implemented on the Forest.  In 
keeping with the MUSYA, the Forest has, and continues to supply timber in addition to other 
goods and services.  It is not a violation of the MUSYA to conduct a prescribed burn without 
first harvesting the timber. 
 
Issue 5.  The negative effects of this proposal on the local communities and residents are 
ignored. 
 
Response:  These concerns were not ignored.  Social and economic impacts of the project were 
considered in the AEA as part of the major issues (AEA, pp. 2-1 to 2-2) and further described in 
Chapter 3 (AEA, pp. 3-20 to 3-29 and 3-123 to 3-141).  Issues such as merchantable timber 
mortality and effects on timber production are addressed in the DN. 
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Issue 6.  The fact that dispersion of smoke may take several days is disregarded. 
 
Response:  The Forest considered the potential negative effects of weekend smoke on outdoor 
recreation users and residents as part of the overall issue of air quality.  Air quality was identified 
as a major issue (AEA, pp. 2-1 to 2-2) and the Forest developed alternatives to wholly or 
partially address the issue (AEA, pp. 2-3, 2-10 and 2-12).  They included design criteria for all 
the action alternatives to help minimize potential air quality impacts (AEA, p. 2-8 and DN, 
Appendix 1, pp. 37-40); and included a section on Smoke/Air Quality in the AEA (pp. 3-23 to 3-
29).  On page 3-23, the AEA says that smoke dispersal may take 1 to 3 days.  The DN addresses 
the air quality issue and smoke-related impacts on pp. 17-19 and 21-22.  The Forest received a 
number of comments regarding air quality and smoke and addressed these in the Response to 
Comments (DN, Appendix 2, #1-14).  The length of time it takes for smoke to disperse was not 
disregarded. 
 
Issue 7.  The AEA does not address the impacts to small business as required by the Small 
Business Regulatory Enforcement Fairness Act (P.L. 104-121, 1996). 
 
Response:  This Act is concerned with those federal agencies that write regulatory rules for small 
businesses.  The Forest Service does not regulate small businesses, and writing an EA is not rule 
making.  The Small Business Regulatory Enforcement Fairness Act does not apply to this 
project. 
 
Issue 8.  The 1999 Appropriations Bill included report language that requires line officers 
to remove any commercial products from designated areas prior to prescribed burning. 
 
Response:  Language in the 1999 Appropriations Bill only concerns actions in Fiscal Year (FY) 
1999.  A review of the FY 2000 Appropriations Bill and Conference Report did not reveal any 
similar language (Project File, Folder 13, Doc. 8, p. 1).  The prescribed burning authorized by 
this decision is scheduled to take place beginning in 2001 and associated slashing may begin in 
the fall of 2000 (DN, p. 2).  The Forest will follow the language in the Appropriations Bills for 
those years. 
 
The Forest received a similar comment during scoping and addressed it in the Response to 
Comments (DN, Appendix 2, #31). 
 
Issue 9.  The AEA fails to discuss the effect of fire on rabbit populations, the major food 
source of the Lynx, an endangered species. 
 
Response:  Lynx was analyzed in the AEA (pp. 3-84 to 3-90) and a discussion of the beneficial 
impacts of prescribed burning on snowshoe hare habitat is located on page 3-89.  For the project, 
a finding of ‘not likely to effect the continued existence’ of lynx or result in destruction or 
adverse modification of critical habitat was made by the project biologist as documented in the 
AEA (p. 3-88; DN, p. 30) and in the Biological Assessment (Project File, Folder 6, Doc. 4).  The 
U.S. Fish and Wildlife Service concurred with this finding (Project File, Folder 6, Doc. 10).  
Subsequently on March 24, 2000, the lynx was officially listed as threatened, and the 
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determination became ‘may affect, but is not likely to adversely affect’ the lynx or its habitat.  
The Forest has sent the new project determination to the USFWS.  Consultation is ongoing. 
 
RECOMMENDATION 
 
I recommend the Forest Supervisor’s decision be affirmed with respect to the issues raised in this 
appeal and the appellants’ requested relief be denied. 
 
 
 
 
ALEXANDER G. MORIGEAU 
Reviewing Officer 
Deputy Director, Engineering 

 


