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Dear Mr. Hicks, 

In accordance with the Secretary of Agriculture’s appeal regulations at 36 CFR 251.94, this letter 
is in response to your March 18, 2000, Notice of Appeal (NOA) of my February 18, 2000, 
decision to issue a Special Use Permit to access and to conduct mineral testing on Kenton Lewis’ 
mineral properties.   
 
I. BACKGROUND 
 
The proposal to access Mr. Lewis’ mineral properties for testing was first submitted on 
November 19, 1996, as a request to widen the existing North Fork Fish Creek Trail to 
accommodate access by small, mechanized equipment.  After a discussion on December 5, 1996, 
between you, Mr. Lewis, and officials from the Ninemile Ranger District, you submitted a new 
proposal on December 7, 1996, requesting the construction of 2-3 miles of road to access the 
mineral properties.  After reviewing the road location on the ground in July 1997, you replaced 
the road building option with a Special Use Permit Application (dated July 23, 1998) to fly 
mechanized equipment to the site with helicopters for the purpose of testing.  You then submitted 
a supplemental proposal on January 9,1999, to access the properties using motorcycles for six 
miles across National Forest System lands on the North Fork Fish Creek Trail.  In this most 
recent proposal, motorcycles would be used instead of the helicopters if no helicopters were 
available when you wanted to access the properties for the purpose of testing.   
 
The Forest and Regional geologists visited the site in 1997, and conducted a Surface Use 
Determination (SUD) on the mineral properties.  The results of the SUD indicated a low 
potential for placer gold mineralization on the properties. 
 
This project was listed in the Lolo National Forest Quarterly NEPA report, a public involvement 
letter was sent out to 353 groups and individuals to solicit comments from citizens and groups 
who had previously expressed an interest in mining and access issues on the Ninemile Ranger 
District, and a legal notice was placed in the Missoulian newspaper on January 24, 1997.  The 
letter highlighted the proposal by the Proponent, summarized the issues developed to date, and 
requested any additional comments.  The Forest Service received 14 comments from groups or 
companies, 134 comments from individuals, and four petitions with 478 signatures concerning 
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the proposal, as well as requests from several groups and individuals to be kept informed of the 
progress of the proposal.  
 
On June 12, 1999, a legal notice was placed in the Missoulian newspaper that noted that the EA 
for the Fish Creek Placer project had been completed and identified a Forest Service preferred 
alternative.  At the same time, a copy of the EA and a letter outlining the preferred alternative 
was sent to all groups and individuals that had made comments previously.  Twelve comment 
letters were received.  A discussion of these comments and how they were addressed in the 
environmental analysis is included in Appendix E of the EA.  The comments focused on six 
main topics:  reclamation, resource damage, property rights, access, NEPA/Forest Plan 
compliance, and wilderness values.  A complete analysis describing the responses to the 
comments is included in Appendix E of the EA and is available upon request.  Because of the 
public comments, Alternative 4 and additional analysis to further address cumulative effects and 
impacts to wilderness character were added to the EA. 
 
The Environmental Assessment (EA) was finished in early February 2000, the Decision Notice 
(DN) was signed on February 18, 2000, and a legal notice describing the decision was published 
on February 25, 2000, in the Missoulian newspaper.   
 
II.  ISSUES AND RESPONSES 
 
The following issues and contentions were identified from your NOA: 

 
Issue 1:  “The Forest Service has no authority to deny future testing or mineral development 
activity…” this is the Forest Service’s own comment found on page 37 of the subject EA. 
 
Response:  Nothing in the Environmental Assessment (EA) or the DN denies future testing or 
mineral development activities.   
 
Page 4 of the EA in Chapter I, C. Decision to be made, states, “This proposal involves an effort 
to collect information about a property’s mineral potential to determine whether further 
investigations are appropriate.  The best available information suggests that the property’s 
mineral potential is low (1997 Surface Use Determination (SUD) report).  Consequently, mineral 
development and mining is speculative at this time and outside the scope of this EA”.  
 
The last sentence of the paragraph in the Forest Service Response to comment 4-3 on page 37 of 
the EA states, “If Mr. Lewis submits a new testing plan, we will begin a new analysis based on 
what he proposes.”    
 
Issue 2:  “The Forest Service has no authority to micromanage a sampling project on private 
lands.” 
 
Response:  The proposal is to sample on lands where the National Forest owns the surface estate 
and Mr. Lewis owns the mineral estate.  The Forest Service has the authority and obligation to 
insure that impacts to National Forest surface resources are reasonable.  In this case, what is a 
reasonable impact depends on the logical stage of the mining activities.  It is not reasonable to 
impact the National Forest with a road when conducting initial exploration activities nor would 

 



                        

such a proposal conform to industry practices.  The decision to allow the two-stage testing 
program conforms to standard industry practice (DN page 3 and FSM R1 Supplement 2800-92-
2).   
 
Issue 3:  “The Forest Service suggestion to use a small diameter drill for a coarse gold property is 
absurd; it is simply the wrong tool for the job.” 
 
Response:  The referenced discussion did not suggest using a small diameter drill but rather a 
small auger as one possibility.  In paragraph 4 on page 1 of the DN, I stated, “The equipment and 
methods used in this stage could include small augers, test pits dug by hand, small portable drills, 
and a small sluice or portable wash plant, such as a Prospector II or similar equipment, that can 
be hauled in by stock or helicopter.”  This partial list suggests that other equipment of similar 
size can be used to achieve the desired results.   
 
Issue 4:  “The Forest Service’s EA alternative selection considers the property a mineral 
prospect.  This is not true; the property’s mineral content was proven to the government decades 
ago when it was patented as a valuable mineral property.” 
 
Response:  We disagree.  An extensive literature and records search did not reveal any 
documentation that placer gold production ever occurred within the North Fork of Fish Creek 
drainage.  There are no reports of recent minerals activity and or developments within the North 
Fork of Fish Creek drainage (EA page 18, and SUD page 8).  
   
Issue 5:  “Ms. Austin has zero respect for private property rights when she denied motorized 
travel.  Any attempt to deny access is a clear indication that Ms. Austin is acting above the law 
by attempting to destroy the value of Mr. Lewis’ property.” 
 
Response:  The Forest Service acknowledges the rights of the private property owner in the EA 
on page 1, paragraph 4.  These rights were an important part of the decision.  As was noted in 
paragraph 2 of the DN, “The approved action best meets the purpose and need by giving the 
Proponent reasonable access to the mineral property and minimizing disturbance to other 
resources.”  Also, in paragraph 8, page 2, of the DN the Forest Service acknowledges that, 
“Under the Alaska National Interest Lands Conservation Act of 1980, the Proponent has the right 
of access to the mineral estate that allows for the “reasonable use and enjoyment of the non-
Federal land…” 36 CFR 251.111.”  Discussions on page 12, paragraphs 5 and 6 of the EA and 
page 3, paragraph 6 and page 4, paragraph 5 of the DN conclude that non-motorized use, or one-
time use of a helicopter, is reasonable.   
 
On page 2 of the DN, paragraph 10, it states, “An important part of my decision relies on the 
findings in the Surface Use Determination (SUD).  The SUD included mineral testing and 
historical research and is the best available information regarding the mineral potential of the 
property.  While this work is not definitive with respect to the occurrence of valuable minerals at 
the site, I agree with its recommendation that authorizing a relatively limited initial testing 
program at this time is reasonable in view of the lack of mineralization, low mineral potential, 
and the depth of alluvium.”  The Decision to provide access in a phased approach in no way 
“destroys” the value of Mr. Lewis’ property.  To the contrary, the decision provides for access 

 



                        

sufficient to undertake a testing program to determine whether further exploration is warranted 
and if the results of the initial testing demonstrate the property has mineral potential the decision 
provides for reasonable access to undertake more extensive exploration.   
 
Issue 6:  “There is no legal basis for the set back restriction related to camping or the sampling.  
Other users of public land administered by the Forest Service are not restricted where they can 
camp.” 
 
Response:  While the general public is not restricted from camping close to water, all 
commercial uses and special use permits are authorized with camping restrictions that include no 
camping near water bodies.  Within the Ninemile Ranger District, outfitter camps and private 
hunting camps have been relocated to minimize their effects on water, vegetation, and other 
recreation users.  In the EA on page 6, minerals management guidelines under the Inland Native 
Fish Strategy (INFISH) pertinent to camping are MM-2 and MM-3.  These state that structures 
and support facilities and solid and sanitary waste facilities shall be located outside Resource 
Conservation Habitat Areas (RHCA’s).  The camping setback does not unreasonably interfere 
with mineral exploration activities. 
 
III.  CONCLUSION 
 
The information you presented in your Notice of Appeal to support your contentions was fully 
considered in the environmental analysis process and addressed in the EA and DN. 
 
IV.  APPELANT’S RIGHT TO REPLY 
 
If you choose to reply to this statement, your comments must be mailed to the Appeal Reviewing 
Officer, Federal Building, P.O. Box 7669, Missoula, MT 59807, within 20 days of the postmark 
on this letter.  You must also send me a copy of your reply. 
 
Sincerely, 
 
 
/s/ Deborah L. R. Austin 
 
 
DEBORAH L. R. AUSTIN 
Forest Supervisor 
 
Enclosures 

 


