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This is my recommendation on disposition of the appeal filed by Steven LeFever protesting the 
Kootenai National Forest Supervisor’s Record of Decision (ROD) for the Wayup Mine/Fourth of 
July Road Access. 
 
The Forest Supervisor’s decision adopts Alternative 5, as modified in the ROD.  The selected 
alternative approves construction and/or reconstruction of roads across National Forest System 
Lands to access two private properties.  The access granted will be subject to the mitigation, 
design criteria, and terms and conditions described in the Final Environmental Impact Statement 
(FEIS), the Biological Opinion (and subsequent correspondence with the USFWS), and the 
ROD.    
 
My review was conducted pursuant to, and in accordance with 36 CFR 215.19 to ensure the 
analysis and decision are in compliance with applicable laws, regulations, policy, and orders.  
The appeal record, including the Appellant’s issues and recommended changes, has been 
thoroughly reviewed.  Although I may not have listed each specific issue, I have considered all 
the issues raised in the appeal and believe they are adequately addressed below. 
 
The Appellant alleges that there is sufficient evidence that alternative means of access could be 
considered reasonable even though they would not be the most efficient or economical.  The 
Appellant requests that the decision be remanded for further analysis and consideration of 
alternatives that do not result in immediate roaded access to the Fourth of July property, or result 
in additional road restrictions that would cause a net loss of public access.  An informal meeting 
was held but no resolution of the issues was reached. 
 
ISSUE REVIEW 
 
Issue 1.  I believe the decision was arbitrary and capricious because it did not adequately 
consider all issues and information necessary to make an informed and balanced decision 
regarding an appropriate level of access for the reasonable use and enjoyment of the 
proponent's land. 
 
Response:  The purpose and need for the project is to grant access consistent with the Alaska 
National Interest Lands Conservation Act (ANILCA) (ROD, pp. 3-4).  The rationale of why the 
existing access routes do not provide for reasonable use and enjoyment is described in the ROD 
on page 5 and in the FEIS on page 1-2.  ANILCA is identified as a law and regulation governing 
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the need for the proposal (FEIS, p. 1-2).  The relationship between the no action alternative and 
ANILCA is described (FEIS, p. 2-3), and the no action alternative was determined to not meet 
the access requirements of ANILCA (ROD, pp. 11 and 21).  The Forest Service determined that 
the proponents have a right to reasonable use and enjoyment of their lands and to not grant them 
this right would be in violation of the law. 
 
The proponents’ access request was for motorized road access as specified in their application 
for a special-use permit (V4, F5, D1, V4, F4, and D1).  Alternative 5, modified, is consistent 
with the provisions made in the enabling regulations relating to “contemporaneous uses made of 
similarly situated lands in the area.”  Current use of similar lands in the area has been primarily 
for mineral exploration and recreational cabins (ROD, p. 4; FEIS, p. 1-2) and was one criteria 
used to determine that the existing access routes do not provide for the reasonable use and 
enjoyment of the private lands (ROD, p. 5).  
 
The Response to Comments addresses concerns related to reasonable access, including purpose 
and need (Response, p. 2), adequacy of existing access (Response, p. 5), standards for 
reasonableness, (Response, p. 5), responsibilities under ANILCA (Response, p. 6), access 
alternatives (Response, pp. 7 and 8), and balancing ANILCA with other laws and resource 
concerns (Response, p. 28).  The Forest Service determined that the proponents have a right to 
reasonable use and enjoyment of their lands; to not grant them this right would be in violation of 
the law (Response, p. 8).  

  
Issue 2.  It appears that most of the rationale is based on the facts that similarly situated 
lands have been used for mining and land development and that there are similar lands 
that have existing access.  I contend that there are just as many private land parcels in the 
general vicinity that do not have suitable road access (parcels in the West Fisher, Mill 
Creek, Lake Creek, and Bear Lakes) to conduct mining operations or land development. 
 
Response:  There are approximately six other patented mining claims in proximity to the Wayup 
and Fourth of July properties (Maps V8 and F7; Documents 3, 4 and 5).  These properties and 
their access include:  

 
1) Bear Lakes (no motorized access) 
2) Irish Boy (no motorized access, brushed in road, FR 6748, to within 1/4 mile of property) 
3) Branagin Mine (motorized access, FR 2332) 
3) Huckleberry placer (motorized access, FR 2332) 
4) Midas (motorized access, FR 5327) 
5) American Kootenai (motorized access, FR 6746) 
6) Jumbo Mine (motorized access, non-system road) 
 

The purpose and need for the project is to grant access consistent with the ANILCA (ROD, pp. 
3-4) and the rationale of why the existing access routes do not provide for reasonable use and 
enjoyment is described in the ROD on page 5 and in the FEIS on page 1-2. 
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Issue 3.  I also contend that more detailed plans of the proponents activities and the 
financial and technical capability of the proponent to carry out the project as designed are 
important considerations that should have been utilized in this unique situation. 
 
Response:  The intent of access is described in the decision (ROD, p. 1) and potential uses on 
private land include mining and land development (ROD, pp. 5, 6 and 17).  The FEIS describes 
potential uses (FEIS, pp. 1-1, 1-2 and 1-4) and the foreseeable and connected actions on both 
private land parcels are described (FEIS, p. 1-6).   
 
The Response to Comments described potential uses on private land including mining and land 
development (Response, pp. 2, 5, and 7).  The potential effects of these connected actions were 
considered (Response, pp. 14, 27 and 31); however, the regulation of these potential activities 
occurring on the non-federal lands is outside the discretion of the Forest Service (Response, p. 
31).  The analysis assumes that activities on private lands will comply with all State and Federal 
laws and regulations (Response, p. 31). 

 
Considerations regarding financial and technical feasibility were made (ROD, p. 19).  An 
engineering analysis was completed to determine project feasibility (V7 and F1; Documents 1 to 
24).  Forest Service regulations concerning financial and technical feasibility requirements for 
proponent-generated projects were reviewed (V2 and F4; Documents 1 to 7).  A determination 
was made that posting of bond and a statement of financial and technical capability would be 
required before issuing a special-use permit, as outlined in 36 CFR 251.54 (ROD, p. 19).  Other 
permits and plans necessary prior to a construction permit being issued are defined (ROD, p. 19; 
FEIS, p. 2-7).  The purpose of the NEPA document was to disclose the environmental effects of 
the proposed action (FEIS, p. 1-1).  
 
Issue 4.  I suggested that before a road is authorized that the proponent demonstrate there 
is sufficient mineral value to warrant development.  This could be done utilizing pack 
string, helicopter, or even by ATV as I suggested without having to build a road. 
 
Response:  Mineral development and potential private land development as residential sites were 
both identified as likely use of the private land and need for access (ROD, pp. 5, 6 and 17).  A 
statement of proposed use is described in the special-use permit for the Fourth of July property 
(V4, F4, and D1; also V4, F4, and D4) and during follow-up correspondence (V4 and F1; 
Documents 85, 78, 74 and 54).  The Forest Service determined that the proponents have a right 
to reasonable use and enjoyment of their lands consistent with ANILCA and to not grant them 
this right would be in violation of the law (ROD, p. 3-4).  The rationale of why the existing 
access routes do not provide for reasonable use and enjoyment is described in the ROD on page 
5 and in the FEIS on page 1-2.   
 
Issue 5.  The FEIS failed to fully develop and examine feasible alternatives to road building 
or seriously consider the access possibilities alluded to in the no action alternative. 
 
Response:  The no action alternative presented the non-motorized alternative and was 
considered in detail.  The alternative was not selected because the private landowners have a 
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statutory right to access their property (ROD, p. 27).   The existing non-motorized routes were 
determined not to provide for the reasonable use and enjoyment of the private lands (ROD, p. 5). 
 
A summary of the alternatives considered is provided in both the ROD (pp. 10-15) and the FEIS 
(pp. 2-2 to 2-6).  Alternatives not considered in detail, including the reasons why they were not 
considered in detail, have also been described (FEIS, p. 2-11).   
 
Issue 6.  The EIS should have analyzed in much more detail the alternatives for land 
exchange, purchase, conservation easements, or as a last resort, eminent domain. 
 
Response:  A summary of the alternatives considered is provided in both the ROD (pp. 10-15) 
and the FEIS (pp. 2-2 to 2-6).  Alternatives not considered in detail, including the reasons why 
they were not considered in detail, have also been described (FEIS, pp. 2-11).  Acquiring the 
adjacent private land through purchase, land exchange or eminent domain were alternatives 
considered, but not in detail (FEIS, p. 2-11). 
 
Alternatives related to land exchange, selling of the private property and condemnation is 
described in the Response to Comments (Response, pp. 9-10).  The Forest Service requested if 
the proponents would consider purchase or exchange of their lands (V4 and F1; Documents 30 
46, and 72; V2, F10, and D5) and both Mr. Harpole (V4, F1, D72 and V2, F10, D3) and Mr. 
Skranak indicated they were not interested in either purchase or exchange (V4 and F1; 
Documents 27, 28 and 45; V2, F10, and D10) of their property.  A third party land exchange was 
suggested during comment on the DEIS (V3, F6, and D31) and considered (V2 and F10; 
Documents 1, 3 and 4).   
 
Forest Service policy is to use condemnation procedures only when the land or interest in land is 
essential for management or protection of National Forest resources and cannot be acquired by 
negotiation (Response, p. 10).  Based on the analysis in the EIS, review of applicable laws and 
regulations, and formal consultation, the Forest Service determined that the acquisition of these 
private lands is not essential to meet those objectives (Response, p. 10).   
 
Issue 7.  The analysis regarding impacts to the roadless area and the Cabinet Mountains 
Wilderness (especially from the reasonably foreseeable private activities) was lacking and 
not given sufficient importance. 
 
Response:  The road access requests are within the Cabinet Face East Inventoried Roadless Area 
and adjacent to the Cabinet Mountain Wilderness Area (ROD, pp. 3, 5, 6, 9 and 10).  Impacts to 
the roadless area were an issue tracked throughout the analysis process (ROD, p. 7; FEIS, pp. 2-1 
and 2-12).  Design features to monitor impacts to the roadless area were identified (FEIS, p. 2-8) 
and measurable criteria were identified to assess effects to the roadless area (FEIS, pp. 2-1 and 2-
12).  Alternatives to address the roadless issue were developed (ROD, pp. 12 and 14; FEIS pp. 2-
2 to 2-6) and impacts to the roadless area were considered in the decision (ROD, pp. 16-18).   

 
A summary of the effects of the selected alternative on the roadless area is described in the ROD 
(pp. 22 and 23) and minimizing the impacts on the roadless area was an important consideration 
in the selected alternative (ROD, p. 27).  Consistency of the proposal with the Interim Roads 
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Policy was considered, which provides an exemption for construction or reconstruction where 
necessary to ensure access provided by statute or provided pursuant to reserved or outstanding 
private rights (ROD, pp. 17 and 29).       

 
Effects to the roadless and recreation resources are also described in the FEIS (pp. 3-82 to 3-90) 
and Table 3.22 provides a summary of the impacts (FEIS, p. 3-89).  Indirect effects to both the 
Cabinet Mountains Wilderness and the Cabinet Face East Roadless Area are identified for all 
action alternatives in the FEIS (p. 3-87).  Wilderness users would be impacted, but there would 
be no direct impact on the wilderness (V7, F7, D9 and V7, F7, D10).  Cumulative impacts to the 
roadless area were considered (FEIS, p. 3-88).  The proposal is consistent with Forest Plan 
standards for Management Area 2, non-motorized recreation (FEIS, p. 3-90).  The probable 
environmental effects that cannot be avoided with respect to the roadless area have been 
described (FEIS, p. 3-92), as have the irreversible and irretrievable commitment of resources 
with respect to the roadless area (FEIS, p. 3-92). 
 
Issue 8.  The public was not made aware of the additional restrictions such as the seasonal 
closure on the South Fork Miller Creek Road until release of the ROD and could not 
provide comment except through an appeal. 
 
Response:  Closure of the South Fork Miller Creek Road was identified in Alternative 4 and 6 in 
the Draft Environmental Impact Statement (DEIS) (pp. 2-4).  Alternative 4 would have a 
seasonal closure of the South Fork Miller Creek road from September 1 to June 30 and 
Alternative 6 would have a yearlong closure (DEIS, p. 2-4; FEIS pp. 2-5 and 2-6; Response, p. 
6).  The preferred alternative, Alternative 5, did not propose closing the South Fork Miller Creek 
road in the DEIS (p. 2-4). 

 
Alternative 5 was modified to include a seasonal closure of the South Fork Miller Creek road 
from April 1 to June 15 (ROD, pp. 14-15).  This closure was identified by the USFWS as a non-
discretionary item that was needed to meet the terms and conditions of the biological opinion 
(ROD, pp. 15-16; Appendix 1, Letter 1; V5, F1, and D2; Response, p.12).  

 
Closure of the South Fork Miller Creek road is identified as mitigation for the Montanore Mining 
project (V8, F3, D6; V8, F3, and 5).  Closure of the road would occur with implementation of the 
Montanore mining project, regardless of the selected alternative for the Wayup/Fourth of July 
decision (Response, p. 26; V8, F3, and D5). 

 
Issue 9.  The taxpayer has had to pay for the analysis and future costs of implementation 
and monitoring partially outlined on Pages 2-7 and 2-8 of the FEIS ... The Forest Service 
should attempt to recover the analysis costs and place all future costs of implementation 
and monitoring on the proponents. 
 
Response:  The Forest Service decides who will perform the NEPA analysis and road survey 
work.  On proponent-generated projects, both the Forest Service and the proponent often share 
the required work.  The decision is largely dependent on the Forest Service workload and how 
soon the proponent wants the NEPA analysis done.  Some proponents on other projects did not 
want to wait for the Forest Service to fit their proposal into their workload, so they performed or 
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funded necessary work with Forest Service oversight.  In this case, the Forest Service has paid 
for the NEPA analysis.   
 
In addition to the costs of construction and reconstruction (ROD, p. 17), the proponents will be 
responsible for brush and slash piling, implementation of BMP measures into project design, 
seed and fertilizing of cut and fill slopes, application of weed control measures and trail 
reconstruction  (FEIS, pp. 2-9 and 2-10). 
 
Responsibilities of the Forest Service will include water quality monitoring (FEIS, p. 2-8), road 
decommissioning (FEIS, p. 2-7) and gate installation (FEIS, p. 2-8).  
 
RECOMMENDATION 
 
I recommend the Forest Supervisor’s decision be affirmed and the Appellant’s requested relief 
be denied. 
 
/s/ Galen B. Hall 
 
GALEN B. HALL 
Reviewing Officer 
Regional Budget Officer 
  Regional Forester’s Office 
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