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Dear Mr. Bakie: 

 
This letter is my decision on your Notice of Appeal (NOA), submitted to Kootenai National 
Forest Supervisor, and Northern Region Regional Forester on May 3, 2000.  You have appealed 
Supervisor Castaneda’s February 4, 2000, Record of Decision on the Wayup Mine/Fourth of July 
Road Access.  This decision restricted customary access to your mining claims in the west Fisher 
Creek drainage of the Libby Ranger District, Kootenai National Forest. 
 
My review was conducted pursuant to, and in accordance with 36 CFR Part 251, Subpart C.  My 
responsibilities as Reviewing Officer are to assure both the analysis and decision are in 
compliance with applicable laws, regulations and policies.  This Review decision hereby 
incorporates, by reference, the entire administrative appeal record.  
 

I. SUMMARY 
 
Forest Supervisor Bob Castaneda issued the record of decision for the Wayup Mine/Fourth of 
July access, final EIS on February 4, 2000.  He notified you of his decision on access to your 
mining claims and the changes to current access that would be implemented by the decision in 
his March 24, 2000 letter.  At that time Supervisor Castaneda, the deciding officer, stated the 
appeal period had begun and you had until May 8, 2000 to file your appeal with the Regional 
Forester. The Regional Forester received your appeal as I have stated above.  The Forest 
Supervisor responded to your appeal on June 1, 2000.  You were to reply with any further 
concerns within twenty days.  You did reply to the Supervisor’s responsive statement on June 19, 
2000.  The record for this appeal was closed on June 26, 2000. 
 

II. OVERVIEW OF ISSUES AND RELIEF REQUESTED 
 
The following issues were identified from your notice of appeal. 

 
1. You contend that access restrictions on Forest Road 6746 will not allow 

adequate access for assessment work, prospecting, road building, or mining on 
your claim.  

 
2. You contend that as per the General Mining Law of 1872, you have the right 

of ingress and egress to your mining claims.  
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Relief Requested:  You have requested full access to roads affected by the subject 
decision. 

 
 

III. REVIEW FINDINGS 
 
I have thoroughly reviewed the appeal record, including the concerns raised in your Notice of 
Appeal, the Forest Supervisor’s Responsive Statement, and your reply to the Supervisor’s 
responsive statement.  The results of my review and a detailed response to the issues you have 
raised follows. 
 
Issue 1:  You contend that access restrictions on Forest Road 6746 will not allow adequate 
access for assessment work, prospecting, road building, or mining on your claim.  
 
Under the 1872 Mining Law as amended, miners have a right to reasonable access to their 
mining claims.  This is not an unrestricted right, however.  Miners are constrained and subject to 
reasonable regulation by provisions in the 1897 Organic Act (16 U.S.C. 479) and the 1955 
Surface Resources Act (30 USC 612).  The 1955 Act, which amended the 1872 Mining Law, 
provided that except to the extent required for prospecting, mining or processing operations and 
uses reasonably incident thereto, no operator of an unpatented mining claim on a National Forest 
shall sever, remove, or use any vegetative or other surface resources (emphasis added).  The 
Forest Service implements these laws through the locatable mineral regulations at 36 CFR 228 
Subpart A.   
 
In this particular case, in order to minimize adverse environmental impacts on the grizzly bear, 
the Forest Service is obligated by the Endangered Species Act to more closely regulate access 
and other activities in the area under the locatable mineral regulations than it has in the past.  
What this means is in the future, you must file a plan of operations as required at 36 CFR 228.4 
(c), detailing your planned activities, including your assessment, prospecting, drilling, mining, 
maintenance and occupancy, and your access needs to your unpatented mining claims.  The 
Forest Service then can properly analyze your proposal and balance that with other planned or 
ongoing activities in the area. 
 
However, it must be noted that the 36 CFR 228 A and 1955 Act standard is not to grant access 
that is most convenient to a miner, but to authorize access required for and reasonably incidental 
to mining operations, based on the stage of activities in which the miner is actually engaged.  
The Forest must also consider whether there are other means of reasonable access available that 
also serve to minimize adverse effects on the National Forest. 
  
The Forest Supervisor has covered this issue in detail in his responsive statement and I agree 
with his analysis.  I encourage you to work with the Forest Supervisor as he has suggested in 
discussions with all users in the area who may have need for reasonable access under the 
circumstances.  
 
Issue 2:  You contend that as per the General Mining Law of 1872, you have the right of 

 



 

ingress and egress to your mining claims.  
 
Since your access is to unpatented mining claims on federal lands within the Kootenai National 
Forest, as discussed under issue 1, your right to access is under the 1872 Mining Law, as 
amended, and the controlling regulations for access and other mining related activities are at 36 
CFR 228 Subpart A. 
 
According to 36 CFR 228.8, all operations on National Forest land shall be conducted so as to 
minimize adverse impacts on National Forest resources including wildlife habitat.  According to 
36 CFR 228.12, a person conducting or proposing to conduct operations on National Forest land 
is entitled to access, but first must receive approval of the type of access based upon an approved 
operating plan.  Since you do not have a current operating plan it is incumbent upon you to work 
with the Forest Supervisor. 
 
Requested Relief:  You have requested “full access of roads”. 
 
Forest Supervisor Castaneda’s Responsive Statement outlines the reasoning behind the need for 
restricted access to your mining claim.  I will not reiterate his statements here.  It is, however, 
incumbent on you and the other users with legal access needs to negotiate for the best solution.  
It is also important for the Supervisor and his staff to know your operating plans so that your 
access is commensurate with those plans, as well as in proportion to other users’ needs. 
 

IV. DECISION 
 
I affirm the Kootenai National Forest Supervisor’s decision that you need to submit a plan of 
operations under 36 CFR 228 Subpart A, detailing your planned activities including confirming 
your planned access in order for him to conduct a proper analysis and allocation of access.  
Without both your request for access needs and your plan of operations, it will be difficult if not 
impossible to coordinate your proposal with the other users.   
 
Your request for relief is denied.   
 
This is the final determination of the Department of Agriculture, unless the Chief of the Forest 
Service, on his own initiative, elects to review the decision within 15 days of receipt [36 CFR 
251.87 (e) and 251.100]. 
 
Sincerely, 
 
 
/s/ Gary A. Morrison 
 
 
GARY A. MORRISON 
Reviewing Officer 
Director of Recreation, Lands, 
  Minerals, Heritage and Wilderness 

 


