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This is my recommendation on disposition of the appeal filed by Jeff Juel, on behalf of The 
Ecology Center, Inc.; Alliance for the Wild Rockies; and The Lands Council, protesting the 
Fortine Project Record of Decision (ROD) on the Kootenai National Forest (Fortine Ranger 
District). 
 
The District Ranger’s decision adopts Alternative B-Modified.  This decision includes 1,421 
acres of intermediate harvest treatments, 767 acres of regeneration harvest treatments, fuel 
reduction on 2,188 acres, prescribed burning on 179 acres, nearly 16 miles of road 
decommissioning, construction of approximately 0.58 miles of permanent road and 0.51 miles of 
temporary road, and 5.21 miles of road will be put into storage. 

My review was conducted pursuant to, and in accordance with, 36 CFR 215.19 to ensure the 
analysis and decision are in compliance with applicable laws, regulations, policy, and orders.  
The appeal record, including the appellants’ objections and recommended changes, has been 
thoroughly reviewed.  Although I may not have listed each specific issue, I have considered all 
the issues raised in the appeal and believe they are adequately addressed below. 
 
The appellants allege violations of the National Environmental Policy Act (NEPA), the National 
Forest Management Act (NFMA), the Endangered Species Act (ESA), the Clean Water Act, the 
Administrative Procedures Act (APA), the Forest Service Manual, and the Forest Plan.  The 
appellants request the ROD be withdrawn or remanded, and that an Environmental Impact 
Statement (EIS) be prepared that fully complies with all laws, regulations, and policies.  An 
informal meeting was held by conference call, but no resolution of the issues was reached. 
 
ISSUE REVIEW 
 
Issue 1.  There is an inadequate range of alternatives.  The EIS failed to fully analyze an 
action alternative that meets the purpose and need but does not require exceeding 40 acre-
sized openings.  A more focused watershed restoration alternative, without logging and 
road building, should have been developed and fully analyzed.  Alternative B is presented 
as responding to the issue of old growth forests, but in reality it skirts the issue, at best.  In 
order to meet NEPA’s requirements, the EIS needed an alternative that did not log in any 
old growth. 
 
Response:  The EIS fully analyzed four alternatives, two of which did not propose producing 
any openings greater than 40 acres.  Both Alternative D (the No Action Alternative), and 
Alternative C do not create any large openings (EIS, pp. 2-19 to 2-20, and 3-29).  The Forest  
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Plan allows for “(m)aintaining a variety of unit sizes of generally 40 acres or less.  Where 
catastrophic conditions such as insects, disease, or fire creates a condition whereby larger unit 
sizes will have no additional effect on the wildlife habitat, larger cutting units may be used” 
(Forest Plan, p. II-23).  The EIS indicates that the openings greater than 40 acres would be 
created where the ID team has concerns about:  1) insect and disease problems; 2) heavy fuel 
loads due to past mountain pine beetle mortality or heavy subalpine fir and Douglas-fir 
regeneration; 3) existing patch sizes; and 4) wildlife habitat objectives (p. 1-4).  The wildlife 
analysis (EIS, pp. 3-119 to 3-120, 3-155 and 3-174) indicates the effects of the proposed 
activities would have similar impacts to the habitat security and the forage to cover ratio, 
regardless of action alternative. 
 
The previous District Ranger, Ed Monnig, had several conversations with co-appellant Jeff Juel 
concerning what a watershed restoration alternative would entail (PF, Doc. 082).  The Ranger 
also discussed a watershed restoration alternative with the ID team (PF, Docs. 991, 994, and 
995).  The ID team considered a watershed restoration alternative, but concluded that such an 
alternative would not meet the Purpose and Need of the Fortine Project to improve forest health; 
accomplish Forest Plan, Healthy Forest Restoration Act, and National Fire Plan objectives; 
maintain and manage the road system; and to provide timber (EIS, p. 2-5; and PF, Doc. 1005).  
Therefore, the watershed restoration alternative was considered, but eliminated from detail study. 
 
None of the action alternatives propose to harvest or burn in designated old growth (EIS, p. 3-
106).  Alternative D (the No Action Alternative) does not have any management of old growth.  
Alternative B was developed to address concerns about old growth forests (EIS, p. 2-15).  This 
does not mean, however, that Alternative B must avoid any management of old growth at all.  
Units 4, 8, 12, 27, 35, 40, 43, 50, 51, 56, 59, 60, 63, 65, 66, 79, 80, and a portion of unit 25, were 
dropped in Alternative B because they either are undesignated, effective old growth, or have old 
growth character that could not be maintained if management of the stand was undertaken.  On 
the other hand, units 140 and 201 though 216 could be treated with an intermediate harvest that 
would continue to main the old growth attributes within those stands (EIS, pp. 2-15 to 2-16).  It 
must be recognized that 82 acres of non-effective old character habitat would not provide old 
growth attributes after treatment in the short term (EIS, p. 3-107).  Alternative B continues to 
maintain the old growth in the project area, while still allowing for harvest to accomplish the 
Purpose and Need of the project.  All alternatives would maintain a sufficient amount and 
distribution of old growth forest to meet and exceed the old growth standard found in the 
Kootenai Forest Plan (EIS, p. 3-109).  At this point, the Forest has demonstrated there are 
292,339 acres below 5,500 feet in an old growth condition.  Of that amount, 205,784 acres (11 
percent of the National Forest) have been designated as old growth management areas. 
 
The range of alternatives is sufficient, and is in compliance with NEPA.  The project is in 
compliance with Forest Plan standards for opening size, and the amount and distribution of old 
growth. 
 
Issue 2.  The Forest Service has not showed it has maintained 10 percent effective old 
growth on the KNF.  Old growth and old growth management indicator species monitoring 
is in violation of the Forest Plan.  In the June 27, 2003, Order, the U.S. District Court 
stated, “The Forest Service is out of compliance with the Forest Plan…in monitoring 
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requirements for pileated woodpeckers.”  That situation continues to date.  We also have 
doubts about the propriety of using pileated woodpecker to “indicate” for other old growth 
species.  Nothing in the Fortine EIS shows the Forest Service has completed or is 
committed to the monitoring that would help insure old growth species’ viability. 
 
Response:  The Forest has demonstrated to the U.S. District Court’s satisfaction that 11 percent 
of the National Forest is in designated old growth.  Having fulfilled the Court’s requirement to 
document the amount of old growth occurring on the Kootenai National Forest and submitted 
that information for public scrutiny, the Court found the Forest Service has satisfied NEPA and 
is in compliance with the Forest Plan (August 20, 2004, Order in the matter of The Ecology 
Center v. Castaneda).  Since the June 2003 Court Order, the Kootenai National Forest has 
produced the fiscal year 2002 Monitoring and Evaluation Report with information on old growth 
habitat and old growth-dependent species (PF, Doc. 793).  The Kootenai National Forest is in 
compliance with the Forest Plan’s requirements for old growth and old growth management 
indicator species.   
 
36 CFR 219.19(a)(1) requires a National Forest to choose Management Indicator Species (MIS) 
to indicate the effects of management activities.  Choosing which MIS best represents the 
various habitat types for a Forest is a Forest Plan decision.  At the time the Kootenai National 
Forest Plan was developed, the Forest used the best available information and chose pileated 
woodpecker as the MIS for old growth.  The selection criteria are displayed and discussed in the 
1987 EIS prepared during the Forest Planning process (Forest Plan EIS, pp. III-65 and 66).  It 
would be inappropriate to change the Forest-wide MIS for old growth in a site-specific, project-
level EIS.  
 
The EIS and the project file discuss and display the analysis and monitoring that has been done 
for the pileated woodpecker (EIS, pp. 3-115, 3-124, 4-63; and PF, Docs. 701, 702, 707, 736, 737, 
776, 777, and 793).  This project is in compliance with the Forest Plan; the Forest will continue 
to monitor MIS as required by the Forest Plan. 
 
Issue 3.  The EIS does not comply with Forest Plan Standards.  Old growth habitat 
amounts and distribution in the Fortine project area do not comply with NFMA.  Old 
growth blocks that do not meet the minimum 50-acre Forest Plan requirement should not 
count towards meeting any total or distribution standards in the Forest Plan.  The Fortine 
EIS does not disclose the significance of the effects on old growth species’ populations due 
to habitat degradation of old growth because of firewood cutting and illegal poaching of 
trees from unrestricted access.  The EIS simply did not present an analysis of the impacts 
of open roads through old growth.  With the Fortine project, the Forest continues to ignore 
the Forest Plan Management Area (MA) 13 Standards relating to protection of designated 
old growth in the project area, as it has since the adoption of the Forest Plan. 
  
Response:  The Forest Plan (p. II-23) states, “Provid[e] old growth habitat, both natural and 
managed, in various unit sizes from about 40 to 300 acres well distributed across the Forest.”  
The Fortine Analysis Area Old Growth Methodology (PF, Doc. 774) describes the manner in 
which the team delineated old growth.  It indicates they followed the Forest Plan.  The EIS 
discloses the effects of the project, including roads, on snags and cavity habitat (EIS, pp. 3-104 
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to 3-115).  The project file maps display the old growth blocks and adjacent roads (Doc. 779), 
and the impacts the project would have on old growth habitat (Docs. 780 to 784, and 786).   
 
Facilities Standard 1 states, “Local roads will be restricted to prevent premature cutting of the 
snag component” (Forest Plan, p. III-56).   In order to protect snags in old growth habitat, the 
EIS indicates that all of the action alternatives would have year-round restrictions on 14 roads (or 
portions thereof) that intersect, or are adjacent to designated old growth habitat (MA-13).  The 
EIS states, “along roads that are open to motorized vehicles, old growth habitat would be 
signed/posted to reduce the loss of snags and large down wood through firewood gathering” 
(EIS, p. 3-106).  The Forest has monitored the amount of firewood cutting on the Fortine Ranger 
District (PF, Doc. 1079), and found very little cutting in old growth stands.  The project is in 
compliance with the Forest Plan and NFMA. 
 
Issue 4.  The Forest Service has not shown its logging of old growth on the Kootenai 
National Forest has ever resulted in the old growth still meeting the applicable old growth 
criteria, nor has the FS done wildlife surveys in such areas to show that the species that 
would allegedly benefit really do. 
 
Response:  As discussed in Issue 1 (above), none of the action alternatives propose to harvest or 
burn in designated old growth (EIS, p. 3-106).  On the other hand, Units 140 and 201 though 216 
can be treated with an intermediate harvest that would continue to maintain the old growth 
attributes within those stands (EIS, pp. 2-15 to 2-16).  The flammulated owl habitat in the Fortine 
project area is mature to over mature Douglas-fir and larch (EIS, p. 3-144).  As discussed in the 
EIS (p. 3-145) and in the Response to Comments (EIS, pp. 4-55 to 4-56), “All alternatives 
propose intermediate harvest prescriptions in VRUs 2 and 3 which would create more 
flammulated owl habitat by thinning out the understory.  This has been documented in Hayward 
and Verner where nesting or singing owls were found in selectively logged sites and also in 
British Columbia where selective logging was shown to produce the open stand structure that 
characterizes this owl’s habitat (Hayward and Verner, 1994).”  Based on the best available 
literature, the harvest would improve or create potential flammulated owl habitat. 
 
Issue 5.  The EIS fails to disclose why areas of designated old growth (MA-13) or 
undesignated effective old growth (see Map 3-9) are included in areas that were 
“regeneration” logged in the past as shown on Map 3-16. 
 
Response:  In reviewing Map 3-16, the Forest found five small areas of undesignated effective 
old growth were mistakenly included on the map displaying regenerating harvest areas.  After 
reviewing Volume 8 of the project file and recent aerial photos, it is obvious that these five areas 
have not been harvested and should not have been included on Map 3-16.  The project file (Doc. 
775, p. 31) correctly displays stands that have been harvested, and those that have not been 
harvested. 
  
Issue 6.  Since the Forest Service is not meeting species viability requirements, it is critical 
for the Forest Service to take steps to develop a multiple species conservation strategy for 
sensitive species and MIS on the Kootenai National Forest. 
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Response:  The Forest Service Manual (FSM) at 2621.2 states, “units must develop 
conservations strategies for those sensitive species whose continued existence may be negatively 
affected by the forest plan or a proposed project.”  The EIS discloses the direct, indirect, and 
cumulative effects to MIS and sensitive species (pp. 3-115 to 3-189; and PF, Docs. 596 and 829).  
The wildlife biologist did not find that the project would negatively affect the continued 
existence of any MIS or sensitive species.  A conservation strategy is, therefore, not required.   
 
Issue 7.  The EIS cites absolutely no data collected in the analysis area, or interpretation of 
data done with adequate scientific veracity, to show there is genuinely a problem with 
forest or tree density in old growth, that has been caused by fire suppression, or that 
logging will cure.  
 
Response:  No vegetative treatments are proposed in designated old growth stands (EIS, p. 4-
45).  As discussed in the Response to Comments (EIS, p. 4-7), fuel loadings (PF, Doc. 414) were 
one of the drivers used to determine what stands were in need of fuel reduction treatments.  Quite 
a few undesignated effective old growth stands were found to be in need of fuel reduction 
treatments.  For example, field surveys found that undesignated effective old growth unit 68 had 
a very heavy fuel load of 40 to 80 tons per acre.  The ID team was concerned that the dry aspect, 
combined with this heavy fuel loading, would end up destroying the desired old growth 
components if a wildfire were to start.  Therefore, unit 68 was included for selective tree harvest 
treatment in the chosen alternative. 
 
Issue 8.  The DEIS (pp. 1-11 to 1-13) lists ongoing and foreseeable activities on national 
forest land and land of other ownership in the Fortine analysis area that could disrupt and 
displace wildlife and adversely alter habitat conditions.  The EIS does not disclose how 
such actions would cumulatively affect old growth wildlife species’ habitats. 
 
Response:  Cumulative impacts are those impacts on the environment which result from the 
impact of the action when added to all the past, present, and reasonably foreseeable future 
actions (40 CFR 1508.7).  The EIS describes the cumulative effects to old growth wildlife 
species habitat in the old growth section of the wildlife discussion (pp. 3-103 to 3-109), and in 
the pileated woodpecker section of the wildlife discussion (pp. 3-123 to 3-129).  Further 
information about the analysis of cumulative effects to old growth habitat and associated species 
can be found in the project file (Doc. 772). 
 
Issue 9.  Our DEIS comments pointed out that the Forest Plan’s reliance on Thomas, et al. 
(1979) was severely criticized in Bull, et al. (1997).  The FS chose not to respond to our 
comment on this new scientific information that seriously calls into question the Forest’s 
snag standards and guidelines. 
 
Response:  The snags analysis considered Bull, et al. (1997), and used the Northern Region Snag 
Management Protocol (EIS, p. 3-110; PF, Doc. 741).  The Northern Region Snag Management 
Protocol team used Bull, et al. (1997) in the protocol (PF, Doc. 745).  The ID team used the 
information the appellant identified as having a bearing on the project. 
 
Issue 10.  Based on the regeneration logging that has occurred in the area (Map 3-16), the 
current available snag habitat (EIS, p. 3-111, Table 3-35) is doubtful.  It is especially 
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unbelievable given the fact that the EIS fails to disclose data from project area surveys for 
snags and replacements in old logging units. 
 
Response:  The field data, showing snag and reserve tree numbers in stands that have been 
regenerated in the Fortine area, can be found in the project file (Docs. 726, 736, and 737).  
Putting the field data sheets in the EIS would have added an additional 65 pages to the EIS, so 
they were put in the project file.
 
Issue 11.  The FS has still not sufficiently dealt with the issue of fragmentation, road effects, 
and past logging on old growth species’ habitat.  The Fortine EIS falls far short of 
analyzing and disclosing these fragmentation effects on old growth species’ viability, caused 
by the current conditions and by the Fortine project. 
 
Response:  The ID team analyzed the direct, indirect, and cumulative impact the project would 
have on old growth habitat, and species that use old growth.  The analysis included past effects 
from fragmentation, road construction, and timber harvest, among other things (EIS, pp. 3-103 to 
3-109, 3-123 to 3-129, 3-139 to 3-153, 3-162 to 169; and PF, Docs. 11, 107, 148, 273, 362, 365, 
377, 385, 429, 430, 472, 483, 504, 512, 521, 548, 568, 670, 772, 805, and 911). 
 
Issue 12.  The EIS does not rely upon scientifically credible data or analysis of soils, so the 
decision to cause more soil disturbance, resulting in unknown losses in soil productivity, is 
arbitrary and capricious. 
 
Response:  The EIS (pp. 3-4 to 3-14) and project file (Docs. 140 to 196) contain an analysis of 
the impact the project would have on soils.  The hydrologist followed the Kootenai National 
Forest’s standard soils analysis guidelines (PF, Docs. 145 and 146) in determining the impact on 
the soils.  She identified what the regulatory framework is for soils, described the geological and 
climatological origins of the soils, described the reference condition of the soils, and then 
described the activity area and methods she would use in the analysis (PF, Doc. 140, pp. 1 to 4).  
She considered the areas of treatment on sensitive soils, the effects of prescribed burning, and 
organic matter and nutrient cycling.  Considering these indicators, she analyzed the impact the 
project would have on the soil resource, describing the direct and indirect effects the project 
would have on soils.   
 
Looking at the existing detrimentally-disturbed soil in each activity unit, she determined the 
cumulative effects of the project in conjunction with past, other present, and reasonably 
foreseeable activities in each activity area (PF, Doc. 148).  Appropriate literature and site-
specific data was used and cited as necessary in the analysis (PF, Doc. 140, pp. 15 and 16, and 
Docs. 149 to 196).  The direct, indirect, and cumulative effects of the project on the soil resource 
is described and displayed in the EIS, by alternative (pp. 3-4 to 3-14).  The project does not 
exceed the 15 percent detrimentally-disturbed soil standard the Northern Region has set.  The 
project is in compliance with NEPA and NFMA. 
 
Issue 13.  Logging, road building, and other disturbance associated with the Fortine project 
and other cumulative impacts could affect population viability and habitat management of 
the following sensitive species:  goshawk; fisher; black-backed woodpecker; wolverine; 
flammulated, boreal, and great gray owls; and boreal toad. 

 



The Ecology Center, Inc., et al. - #05-01-00-0004 7.

 
Response:  On October 28, 2004, the Regional Forester issued an updated sensitive species list 
for wildlife, fish, and plants for the Northern Region.  Based on the criteria used to identify 
which species are sensitive, goshawk and black-backed woodpecker are no longer considered 
sensitive species in the Northern Region (PF, Doc. 1076).  They are, however, covered in the 
Fortine EIS since the analysis was done prior to the new sensitive species list.  Boreal and great 
gray owls are not on either the 1999 or the 2004 sensitive species lists, and were not analyzed in 
the EIS.  As stated in the Response to Comments (EIS, p. 4-58), these two species were 
identified in the Forest Planning process as being represented by pileated woodpecker. 
 
The wildlife biologist analyzed the impact the Fortine project would have on sensitive species 
(EIS, pp. 3-103 and 3-129 to 3-162) including goshawk, fisher, black-backed woodpecker, 
wolverine, flammulated owl, and boreal toad.  Other sensitive species not known from the 
project area, or without habitat in the project area, were also considered (EIS, Appendix A).  
After considering the regulatory framework, analysis area, measurement indicators, affected 
environment, and the environmental consequences of the project, the analysis discusses the direct 
and indirect effects of the various alternatives of the Fortine project on sensitive species.  The 
wildlife biologist then considered past, other present, and reasonable foreseeable future activities 
in conjunction with the Fortine project to determine the cumulative effects of the various 
alternatives.  The analysis of the impacts uses site-specific information, data, and scientific 
literature (PF, Vols. 16, 17, and 18).  After analyzing all the information, the wildlife biologist 
made a viability determination for each of the sensitive species.  The wildlife biologist 
determined the project may impact individual goshawk, fisher, black-backed woodpecker, 
wolverine, flammulated owl, and boreal toad, but is not likely to cause a trend toward federal 
listing or a loss of viability for any of the those species (EIS, pp. 3-135, 3-139, 3-142, 3-146, 3-
152, 3-157, and 3-162).  The analysis is in compliance with NEPA and NFMA. 
 
Issue 14.  The EIS has an inadequate assessment of water quality and fisheries habitat.  
Nowhere does it state in the Fortine EIS that WATSED is limited in evaluating in-channel 
and stream bank erosion, sediment and water discharge from rain-on-snow events, or the 
effects of large destructive events. 
 
Response:  The EIS and project file contains an extensive analysis, discussion, and display of 
data for the aquatic resources and fisheries in the Fortine project area (EIS, pp. 3-72 to 3-102 and  
4-64 to 4-66; EIS, Appendix L, pp. E-2 to E-7; and PF, Docs. 197 to 362).  The analysis begins 
with the geologic and climatic origins of the landscape, discusses the reference conditions of the 
watershed, and identifies the analysis area.  The analysis points out that no significant aquatic 
issues were identified during the scoping process, so the watershed specialist’s analysis 
concerned compliance with the Clean Water Act, protection of beneficial uses, and protection of 
riparian and wetland areas (EIS, pp. 3-72 to 3-73).  The rest of the aquatic resources section 
concerns the effects of the four alternatives (EIS, pp. 3-76 to 3-92).  
 
The analysis indicates that Fortine Creek is a water quality-limited segment, with sediment being 
the pollutant of concern.  The fate of sediment in the project area is related to a number of 
factors, each of which is considered in turn in the EIS:  water yield, stream channel processes, 
total road density, riparian road density, number of stream crossings, and attainment of Riparian 
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Management Objectives (EIS, p. 3-74).  The WATSED model was used to simulate the effect of 
natural disturbance and land management activities on water yields and peak flow (EIS, p. 3-75).  
As discussed in various places in the EIS (pp. 3-75, 4-65, and Appendix L, pp. E-4 and E-5) and 
project file (Doc. 230), the WATSED model has certain uses and certain limitations.  The 
WATSED model was not designed, nor was it used, to develop an exact estimate of flow.  The 
utility of the model is that it provides a consistent method of comparing alternatives.  The values 
generated by the model are used, in concert with other water resource information, to interpret 
the potential effects to a stream channel as a result of implementing a proposed land management 
activity.  The values generated by the model are not to be considered an absolute measure.  
Additional evaluation and consideration of episodic events, such as rain-on-snow, high intensity 
storms, saturation-caused mass soil movement, or shorter-duration peak flow events, is done 
outside the model run, as needed (PF, Doc. 230, pp. 2 and 3). 
 
The WATSED model expresses the effects of land management in terms of peak flow increases.  
Recommended peak flow increases (RPFI) were determined after existing channel conditions 
were compared to the modeled peak flows.  The intent of the RPFI is to limit the amount of 
vegetation removal and thereby limit water yield increases to protect the channel conditions.  
The EIS (p. 3-76, Table 3-20) displays the drainages, the peak flow increase as modeled by 
WATSED, the recommended peak flow increase, and how each of the alternatives would affect 
the peak flow.  This table gives the watershed specialist, the deciding official, and the general 
public one way to compare the impact of the alternatives.  The analysis of water quality and fish 
habitat is in compliance with NEPA.  
 
Issue 15.  The EIS fails to disclose the necessary information and analysis to demonstrate 
that the restoration activities will in fact balance out the adverse watershed impacts of the 
proposed road construction, logging, and burning in any time frame acceptable to the 
ecological functioning of these streams.  The EIS did not disclose the effects on water 
quality if the uncertain watershed restoration funding fails to materialize during the life of 
the Fortine project. 
 
Response:  The EIS described the effects of the project with just the contractually required 
timber sale work, road storage, and road decommissioning (pp. 3-82 to 3-85, and Appendix L, 
pp. E-5 to E-6), and also described the effects of the project if funding is obtained so that all the 
proposed work is implemented (pp. 3-85 to 3-92 and Appendix L, p. E-6).  Supporting 
information on the effects can be found in the project file (Docs. 147, 197, 235, 239, 240, 243, 
245, 247, and 273).  The EPA complimented the District on responding to various road issues 
(PF, Doc. 1087).  The EPA was “pleased that the FEIS indicates that the BMPs and road 
improvement and decommissioning project to be implemented under the proposed timber sale 
contracts alone would provide adequate reduction of sediment from roads to provide overall 
water quality improvement as well as to protect beneficial uses…” (emphasis added).  The EIS 
disclosed the necessary information, in compliance with NEPA.   
 
Issue 16.  One major problem with the Fortine EIS is that it presents almost no data on the 
conditions of the Fortine Creek tributaries.  There is no data presented on measured sediment 
levels in any of the streams.   
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Response:  Data on Fortine Creek and its tributaries can be found in the EIS (p. 3-76, Table 3-
20; p. 3-77, Table 3-21; and p. 3-87, Table 3-26) and in the project file (Docs. 207 to 210, and 
233).  
 
Issue 17.  The EIS fails to disclose the significance of the foreseeable lack of road 
maintenance, and the direct, indirect, and cumulative effects poorly maintained roads have 
on water quality.   
 
Response:   The analysis discloses the direct, indirect, and reasonably foreseeable impact that 
the road system has and would have on the watershed (EIS, pp. 3-79 to 3-86, Appendix L, pp. E-
5 and E-7; ROD, Map 3; and PF, Docs. 202, 213 to 215, 219 to 225, 234, 235, 238 to 248, 256, 
264, 272, and 273). 
 
Issue 18.  The FS has failed to obtain or maintain any past or current hard population or 
inventory or monitoring data for the TES and MIS fish at issue in the project area or for 
the Forest as a whole.  Distribution, status, and population trends have not been 
determined.  The Forest has not even determined the minimum viable population, as 
NFMA requires. 
 
Response:  The fisheries biologist considered and analyzed, and the EIS displays the impact the 
project would have on white sturgeon, bull trout, interior redband trout, torrent sculpin, 
westslope cutthroat trout, and burbot (EIS, pp. 3-93 to 3-102, and 4-64, Response to Comment 
81; PF, Docs 309 to 362).  Fish habitat survey data and population data can be found in the 
project file (Docs. 318 and 319). 
 
The regulations state, “In order to insure that viable populations will be maintained, habitat must 
be provided to support, at least, a minimum number of reproductive individuals and that habitat 
must be well distributed so that those individuals can interact with others in the planning area” 
(36 CFR 219.19).  The Fortine project is maintaining the aquatic habitat, and therefore is in 
compliance with NFMA. 
 
Issue 19.  The EIS discusses best management practices (BMP) monitoring, but fails to 
disclose that such monitoring is basically implementation monitoring, not monitoring of 
BMP effectiveness in protecting water quality and aquatic habitats.  The Forest has also 
failed to monitor the long-term impacts on water quality and fish habitat from 
implementing the Forest Plan.  As a result, the cumulative impacts of logging and road 
building are not sufficiently disclosed in the EIS or anywhere else.  
 
Response:  Forest Plan monitoring and BMP effectiveness monitoring is done on a Forest-wide 
basis, and is reported in the Forest Plan Monitoring and Evaluation Reports, not necessarily in 
project analyses.  The Reports containing water quality, fish habitat, and BMP effectiveness 
monitoring were considered by the ID team, and can be found in the project file (Docs. 301 and 
302).  The cumulative impacts of the project are sufficiently disclosed in the EIS. 
 
Issue 20.  The project is based on out-of-date Forest Plan in violation of NFMA and NEPA.  
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Response:  The Consolidated Appropriations Act, 2005, H.R. 4818, Sec. 320, states, “Prior to 
October 1, 2005, the Secretary of Agriculture shall not be considered to be in violation of 
subparagraph 6(f)(5)(A) of the Forest and Rangeland Renewable Resources Planning Act of 
1974 (16 U.S.C. 1604(f)(5)(A)) solely because more than 15 years have passed without revision 
of the plan for a unit of the National Forest System.  Nothing in this section exempts the 
Secretary from any other requirement of the Forest and Rangeland Renewable Resources 
Planning Act (16 U.S.C. 1600, et seq.) or any other law:  Provided, that if the Secretary is not 
acting expeditiously and in good faith, within the funding available, to revise a plan for a unit of 
the National Forest System, this section shall be void with respect to such plan and a court of 
proper jurisdiction may order completion of the plan on an accelerated basis.”  At this time the 
Kootenai National Forest, in conjunction with the Idaho Panhandle National Forests, is in the 
process of revising their Forest Plan.  Tiering to the existing Forest Plan is in compliance with 
NFMA and NEPA. 
 
Issue 21.  It is important that the results of past project-level and Forest Plan-level 
monitoring be incorporated into project-level analysis.  All interdisciplinary team members 
must be familiar with the results of all past monitoring pertinent to the project area, and 
any deficiencies of monitoring that have been previously committed to.  
 
Response:  It is clear from the EIS and project file that past project-level and Forest Plan-level 
monitoring was incorporated into the analysis.  The ID team members are familiar with the 
results of past monitoring as they themselves, in many cases, are the people who have done the 
monitoring.  This EIS uses past monitoring in the Affected Environment section (p. 3-77, Table 
3-21; p. 3-87, Table 3-26) and points to other monitoring that was used in the analysis in the 
Response to Comments (Comments 22, 39, 42, 55a, 56, 63, 68, 71, 74, 76, 77a, 77b, 91, 96, 100, 
101, 101b, 102, 105, 118, 119, and 123).  The project file also contains monitoring information 
that was used in the analysis (Docs. 156, 157, 186 to 191, 207 to 210, 233, 318, 319, 387, 414, 
549, 580, 584, 736, 737, 776, 777, 793, 846, and 1079). 
 
Issue 22.  The EIS did not even have a list of those actions that created all the roads and 
logged all those acres, nor does the EIS disclose the differential effects of those various 
projects on all the resources of concern. 
 
Response:  The analysis considered the cumulative effects of all past activities.  At the 
beginning of the EIS there is a general table of the past, current, and reasonably foreseeable 
actions (EIS, pp. 1-10 to 1-13).  The WATSED model run includes all ground-disturbing past 
activities within each watershed, and they are listed line-by-line in the results (PF, Doc. 231).  
The WEPP model used all the roads in its data runs (PF, Docs. 202 and 205).  Cumulative effects 
worksheets were filled out for each resource.  Those worksheets listed all the past actions that 
were considered as part of the cumulative effects (PF, Docs. 148, 273, 362, 365, 377, 385, 429, 
430, 472, 483, 504, 512, 521, 548, 568, 670, 772, 805, and 911).  Maps and compartment data 
that document past actions were considered (PF, Docs. 1030 to 1051).  
 
“Cumulative impact is the impact on the environment which results from the incremental impact 
of the action when added to other past, present, and reasonably foreseeable future actions…” (40 
CFR 1508.7).  Nothing in NEPA or the regulations requires the EIS to disclose the differential 
effects of the various past projects. 
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Issue 23.  The Fortine EIS does not demonstrate that the project and its analysis are 
consistent with all standards contained in the Lynx Conservation and Assessment Strategy 
(LCAS).  The Fortine EIS’s conclusion that the project would not adversely affect the lynx 
is not scientifically credible. 
 
Response:  The wildlife biologist analyzed the impact the Fortine project would have on Canada 
lynx (EIS, pp. 3-183 to 3-189; and PF, Docs. 622, 649 to 662, and 670).  In the analysis, the 
wildlife biologist lists all the conservation measures from the LCAS that are applicable to Forest  
programs and activities (EIS, p. 3-184 to 3-188), and indicates how the Forest and project are 
meeting those measures.  The analysis is in accordance with the Canada Lynx Conservation 
Agreement between the Forest Service and US Fish and Wildlife Service (USFWS), and with the 
Canada Lynx Conservation Assessment and Strategy (EIS, p. 3-183). 
 
The wildlife biologist prepared a Biological Assessment of the impact the project would have on 
Canada lynx and other federally-listed species for submission to the USFWS (PF, Doc. 622).  
The lynx assessment (pp. 17 to 25) used the most recent habitat information (2003) and assumed 
that all activities would take place in the same calendar year (worst case scenario).  The 
assessment indicated that all lynx standards would be met with the Fortine project, the risk of 
mortality from trapping would not increase as a result of the activities, adequate suitable habitat 
would be maintained, and logging operations may cause short-tem disturbance to any lynx in the 
analysis area.  Based on these findings the wildlife biologist determined the project activities 
may affect, but are not likely to adversely affect Canada lynx or its habitat (p. 24).  This is a 
scientifically credible conclusion.  This determination was submitted to the USFWS (PF, Doc. 
620), and they concurred with the determination (PF, Doc. 621). 
 
RECOMMENDATION 
 
I have reviewed the record for each of the contentions addressed above and have found that the 
analysis and decision adequately address the issues raised by the appellants.  I recommend the 
District Ranger’s decision be affirmed and the appellants’ requested relief be denied. 
 
 
 
/s/ Cathy Barbouletos 
CATHY BARBOULETOS 
Appeal Reviewing Officer 
 

 


