
United States                        Forest Service                                      Kootenai N. F.                   506 US Highway 2 West 
Department of                                                                                                                                Libby, MT 59923 
Agriculture 
 

Reply to:  1570 #96-01-14-0002 
 

Date: June 11,1996 
 
 
Terry Kayser 
Cabinet Divide & Northern Plains Ouffitters 
P.O. Box 1553 
Noxon, MT 59853 
 
Dear Mr. kayser: 
 
This letter is my review decision of your Notice of Appeal (NOA) filed in protest of Three Rivers District Ranger 
Balboni's decision to issue you an "unacceptable performance rating for 1994. 
 
My review is conducted pursuant to, and in accordance with, 36 CFR 251. My responsibility as Reviewing Officer is 
to ensure the analysis and decision are in compliance with applicable laws, regulations, and orders. This review 
decision hereby incorporates by reference the entire administrative appeal record. 
 
I. SUMMARY 
 
On January 23, 1996, District Ranger Balboni issued a decision to rate your 1994 performance evaluation as 
"unacceptable". On February 23,1996 you appealed this decision. 
 
On March 14,1996, pursuant to 36 CFR 251.95(c). I requested additional information to clarify the appeal issue 
raised by you regarding your allegation of "trumped up" reasons for an unacceptable rating. District Ranger Balboni 
responded to this request in a reply dated March 15.1996, which was forwarded to you for comment on March 21, 
1996. You responded in a letter dated March 28.1996. 
 
On April 15,1996, the District Ranger issued a Responsive Statement to your NOA. On April 23,1996, this 
Responsive Statement was sent to you for comment. You submitted a reply to the Responsive Statement on May 
2.1996. 
 
On April 30.1996 you requested a stay on the District Ranger's decision to issue you an "unacceptable' performance 
rating for 1994. This stay was granted by the Reviewing Officer on May 10,1996. The appeal record was closed on 
May 13.1996. 
 
II. OVERVIEW OF ISSUES AND RELIEF REQUESTED 
 
The central issue outlined in your NOA is whether your performance is 'unacceptable". You feel the "unacceptable" 
was based only on two convictions (pertaining to two separate violations of permit clause 42) that were assumed 
would stand in court. These convictions have been appealed. 
 
Pursuant to 36 CFR 251.95(c), clarification was received that stated that the "unacceptable" was based on 1) failure 
to provide an annual itinerary (violation of permit clause 43a): 2) failure to provide proof of insurance (violation of 
permit clause 28); 3) providing services not authorized by your permit (violation of permit clause 42): 4) providing 
services in an area not authorized by your permit (violation of permit clause 42): and 5) violation of the regulations 
of the p~partment of Agriculture (permit clause 7). 
 



Your requested relief is that the District Ranger's decision to issue you an unacceptable performance rating for 1994 
be overturned. 
 
III. REVIEW FINDINGS 
 
I have thoroughly reviewed the appeal record, the concerns raised in your NOA, the clarification of information 
supplied by the District, your response to this clarification, the District Responsive Statement and your reply to the 
Responsive Statement. The results of my review and a detailed response to the issues you have raised follow. 
 
Issue 1: You disagree with the District Ranger's determination that your performance is "unacceptabIe'~. 
 
District Ranger Balboni clarified in his letter dated March 15,1996 that the 'unacceptable rating was given for five 
reasons. This letter was sent to you for comment. You disagreed with these reasons. The five reasons are: 
 
          a. Failure to provide an annual itinerary 30 days prior to proposed use (violation of permit clause 43a). 
 

Clause 43a of your permit states that: "The Holder will submit annually, by 30 DAYS PRIOR TO 
PROPOSED USE. an application (itinerary) for the coming season." Full compliance with permit clauses is 
the Holder's responsibility. 

 
District Ranger Balboni explains, in his clarification letter and in his Responsive Statement, that the itinerary 
for 1994 was dated July 25,1994 and was submitted after spring bear hunts and some summer day trips had 
been provided. In your response to these letters you state you felt you had previously sent the district an 
itinerary and that they had just misplaced it. Once you realized that an itinerary had not been received you did 
submit another one in July. You admit you have no documentation of previously sending your itinerary. 
However, if an itinerary had not been received then why were you not notified prior to July by the District? 
Review of the record shows no documentation that efforts were made to notify you. 

 
You go on to state that it is your belief that the District at one time did have the itinerary since you were 
issued a bill in March 1994 and how could the District have billed you with no itinerary on which to base the 
bill? In his Responsive Statement, District Ranger Balboni explains that the bill for the 1994 spring bear 
season was calculated based on the days you submitted for 1993. In review of the record, it showed that the 
billing days for the Actual Use Fee for 1993 and the Estimated Use Fee for 1994 were identical. However. 
again there was no documentation of notifying you of how this calculation was made, nor that an itinerary had 
not been received at the time of this billing. 

 
It is the Holder's responsibility to submit the itinerary 30 days prior to proposed use to ensure compliance 
with the permit. According to you, an itinerary was sent 30 days prior to proposed use, misplaced by the 
District and no attempt made to contact you that an itinerary had not been received. Even though the District 
Ranger disagrees with these statements I can not find documentation in the record to substantiate the District's 
position. 

 
For the above reasons, I do not affirm the District Ranger's decision that there was a violation of permit clause 
43a. 

 
         b. Failure to provide proof of insurance (violation of permit clause 28). 
 

Clause 28 of your permit clearly states that "The Holder shall have in force public liability insurance  . The 
only way that the Forest knows for sure that you have insurance in force is through either a copy of the 
insurance policy or a certificate of insurance. Again. full compliance with the permit clauses is the Holder's 
responsibility. 

 



In his Responsive Statement District Ranger Balboni explains that the insurance policy submitted by you had 
an expiration date of 10/16/94, which occured in the middle of fall archery and general seasons. No new 
policy or certificate of insurance was received by the district. The District states in their Responsive Statement 
that attempts to notify you regarding this matter were unsuccessful. Review of the record shows no 
documentation of the District's attempts to notify you. 

 
In the certified letter received from your insurance company (received by the District June 14.1995) it states 
that you have had this insurance policy for 10 years without a lapse and that there have been problems in the 
past with mailings being    received by the District. Furthermore, in your reply to the Responsive Statement 
you attached a copy of the  invoice certifcate stamped "original sent to certificate holder'. The certificate 
holder is the Three Rivers Ranger District. With no notification from the District that proof of insurance had 
been received, you had no reason to believe that there was a problem. 

 
Due to lack of documentation and reasons explained above I do not affirm the District Ranger's decision that 
there was a violation of permit clause 28. 
 
C and d. Providing services not authorized by his permit and in an area not authorized by his permit 
(violation of permit clause 42, including the 5~ear Operating Plan signed on 4/9/90) 
 
Permit clause 42 states: "The approved 5-Year Operation Management Plan.. establishes the season and limits 
of use for authorized ouffitter activities...". 
 
On May 12,1995 you met with District Personnel to review your 1994 performance rating. At that time you 
were issued a "probationary" rating. In addition, you were handed a court summons due to two violations of 
permit clause 42 (Appeal Record Document #57). This meeting was followed up with a June 1,1995 letter 
(Appeal Record Document #64). In this June 1 letter it states that the probationary rating for 1994 was based 
on four reasons, two of which were violations of permit clause #42. Furthermore, in a letter dated May 
24.1995 signed by the Forest Supervisor, responding to Senator Conrad Burn's office (Appeal Record 
Document #61). it states that during the summer 1994, you provided services that were not authorized by your 
permit and operated in an area not included in your permit. These violations were investigated and violation 
notices issued. On June 28,1995 the original "probationary" rating was suspended pending the outcome of the 
court cases (Appeal Record Document #74). 
 
On January 8,1996 the U.S. Magistrate's Court found you guilty of conducting a commercial enterprise on 
National Forest System land contrary to your Special Use permit. In a letter from Lorney J. Deist. Supervisor 
Special Agent, dated January 12, 1996 (Appeal record document #5), it states that "Because the Court has 
found the defendant guilty on two Counts, the Forest Service may proceed with the administration of the 
Kayser Special Use Permit". Part of this administration is performance evaluations. On January 23,1996 a 
new 1994 performance rating was issued (Appeal Record Document #4). This rating was 'unacceptable". 
 
Even though you state that you have appealed these convictions. they are still convictions and stand as such. 
Therefore, I find violation of conducting a commerical enterprises on National Forest System land contrary to 
your Special Use Permit is appropriate justification for the District Ranger to find you in violation of permit 
clause 42. 
 
e. Violation of the regulations of the Department of Agriculture (permit clause 7) 
 
Permit clause 7 states: "The holder. in exercising the privileges granted by this permit. shall comply with the 
regulations of the Department of Agriculture and all Federal, State. county, and municipal laws. ordinances. 
or regulations which are applicable to the area or operations covered by this permit". 
 
The convictions of c and d above constitute violations of Federal regulations. Therefore, I find it appropriate 
that the District Ranger found you in violation of permit clause #7. 
 



Other concerns regarding billing, late payments. appeal rights, and number and content of complaints received were 
also raised in your reply to District Ranger Balboni's Responsive Statement. These other concerns. however. do not 
expand upon the issues in your NOA, specifically the basing of your 1994 performance evaluation rating on the 
convictions. None of these other concerns were used in determining this rating and therefore were not addressed in 
this review. 
 
IV. DECISION 
 
Review of the records shows that there is lack of documentation to sufficiently support the reason of violation of 
permit clauses 43a and 28. However. there is sufficient documentation to support violation of permit clauses 42 and 
7. 
 
Based on the above review and discussion I affirm Three Rivers District  Ranger Balboni's decision to issue you an 
'unacceptable" performance rating for  1994. The decision was in conformation with applicable laws and 
regulations. Your requested relief is denied. 
 
This decision is subject to a second level of review by the Regional Forester pursuant to 36 CFR 251.87. Should you 
desire such a review a request must be made to: USDA Forest Service, Northern Region, ATTN: Appeals Deciding 
Officer (RFO), P.O. Box 7669, Missoula MT 59807. This request must be made within 15 days from the day this 
decision is mailed in accordance with 36 CFR 251.87(c)(2). 
 
 
Sincerely, 
 
 
/s/ Robert L. Krepps (for) 
 
 
ROBERT L SCHRENK 
Reviewing Officer  
Forest Supervisor  
Kootenai National Forest 


