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This is my recommendation on disposition of the appeal filed by Barbara Dutro protesting the 
Rock Creek Project Record of Decision (ROD) on the Kootenai National Forest. 
 
The Forest Supervisor’s decision selects Alternative V, as modified by the decision, and 
approves Sterling’s Plan of Operation.  The decision will result in ground-disturbing activities 
encompassing approximately 140 acres of National Forest System lands.  Ground-disturbing 
activities include road reconstruction/construction, mill, evaluation adit, tailings facility 
construction, and if needed, ventilation adit construction.   
 
My review was conducted pursuant to, and in accordance with, 36 CFR 215.19 to ensure the 
analysis and decision is in compliance with applicable laws, regulations, policy, and orders.  The 
appeal record, including the appellant’s objections and recommended changes, has been 
thoroughly reviewed.  Although I may not have listed each specific issue, I have considered all 
the issues raised in the appeal and believe they are adequately addressed below. 
 
The appellant alleges violations of the National Environmental Policy Act (NEPA), the National 
Forest Management Act (NFMA), the Endangered Species Act (ESA), and the Wilderness Act.  
The appellant requests a remand of the ROD.  An informal meeting was held but no resolution of 
the issues was reached. 
 
ISSUE REVIEW 
 
ISSUE 1.  THIS DECISION VIOLATES THE NATIONAL ENVIRONMENTAL POLICY 
ACT.  
 
Response:  The Rock Creek FEIS was prepared pursuant to the rules and regulations of the 
NEPA (40 CFR 1500-1508).  The Kootenai National Forest and the Montana Department of 
Environmental Quality (MDEQ) jointly prepared the FEIS.  As discussed in a letter to the 
appellant (NB 55, Doc. 127), the EIS was prepared jointly to address both agency requirements 
plus those of other federal and State agencies.  Consultants assisted with the preparation of the 
FEIS and some reports in close coordination with the Forest and MDEQ.  However, all 
documents were reviewed by the Forest, and the Forest Supervisor is the Responsible Official for 
decisions applicable to National Forest System lands.  All documents used in the analysis are 
incorporated into the record and are available for public review.   
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ISSUE 2.  THE DECISION VIOLATES THE ENDANGERED SPECIES ACT.  
 
A.  There is lack of critical habitat delineation and analysis for bald eagles.  
 
Response:  Analysis and documentation for bald eagle is very complete.  The FEIS (Vol. I, pp. 
3-108 to 110, 4-175 to 177, 4-184, 4-186, and 4-187 to 188), the Biological Assessment (FEIS, 
Vol. II, Appendix B, p. 9-13) and the Biological Opinion (BO) (FEIS, Vol. III, Appendix B, p. 2) 
include descriptions of population and habitat status, analysis of direct, indirect, and cumulative 
effects, and a statement of findings regarding the potential impacts to the bald eagle.  The Fish 
and Wildlife Service’s (FWS) BO concurs with the Forest’s finding that the Rock Creek Project 
is not likely to adversely affect the bald eagle.   
 
A water quality effects analysis is provided for each alternative (FEIS, Vol. I, pp. 4-71, 77-78, 
83-91, 4-99-101, 4-102, 105, and 108-110).  This was considered in the effects analysis for bald 
eagle and is also addressed in Response to Comments (FEIS, Vol. IV, TE-500, p. 10-11, # 28).  
Based on the very low likelihood of heavy metals reaching the bald eagle food sources, the “not 
likely” determination was made. 
 
The U.S. Fish and Wildlife Service is the agency responsible for delineation of “critical habitat” 
under the Endangered Species Act (ESA).  The bald eagle is proposed for removal from the list 
of endangered and threatened wildlife (Federal Register:  July 6, 1999, Vol. 64, No. 128, pp. 
36453-36464), which supports the decision to not designate critical habitat.  
 
B.  The grizzly bear has no critical habitat delineated. 
 
Response:  Analysis and documentation for grizzly bear is also very complete.  The FEIS (Vol. 
I, pp. 3-111 to 117, 4-174 to 176, 178 to 182, 185 to 188, and 192 to 193), the Biological 
Assessment (FEIS, Vol. II, Appendix B, pp. 17-35 and 48-131) and the Biological Opinion 
(FEIS, Vol. II, Appendix E) include descriptions of population and habitat status, analysis of 
direct, indirect, and cumulative effects, and a statement of findings regarding the potential 
impacts to grizzly bear.  The FWS’s BO concurs with the Forest’s finding that the Rock Creek 
Project is not likely to jeopardize the continued existence of the grizzly bear in the Cabinet 
Yaak Ecosystem (CYE).   
 
The U.S. Fish and Wildlife Service is the agency responsible for delineation of “critical habitat” 
under the Endangered Species Act.  The Secretary of the Interior is the responsible official for 
such designation per Section 4 (a)(3)(A) of the ESA (as amended, 1982).   
 
The FWS completed their BO (NB 77, Doc. 7) which included provisions of a Reasonable and 
Prudent Alternative (RPA) that were required to preclude jeopardy to CYE grizzly bears.  The 
FWS believes the final proposed action and revised mitigation plan adequately addresses key 
issues that reasonably ensure that the proposed action would not likely jeopardize the CYE 
grizzly bear population (BO, p. A-103).  The Kootenai National Forest incorporated all of the 
substantive provisions of the RPA, as identified in the BO as part of the Rock Creek Mine 
Record of Decision.  The Forest Service will reduce mortality risks to grizzly bear by 
incorporating the Biological Opinion’s conservation measures, reasonable and prudent measures, 
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terms and conditions, and conservation recommendations into the June 2003 Rock Creek Mine 
Record of Decision (pp. 28-33).   
 
C.  Forest Plan objectives for this area published in the 1987 Forest Plan are for 
Wilderness Management.  
 
Response:  Management Area 7 is composed entirely of the Cabinet Mountain Wilderness and is 
managed in accordance with the Wilderness Act of 1964 (FEIS, Vol., I, p. 3-4).  Area goals 
include maintaining natural ecosystems, providing opportunities for solitude and primitive 
recreation, and providing critical grizzly bear habitat.  Existing mineral rights are recognized and 
these rights are managed in accordance with the Wilderness Act and other laws.  The Forest Plan 
(Appendix 23, p. 11) describes the Forest’s objectives with respect to mineral development in the 
Cabinet Mountains Wilderness.   
 
D.  The Yellowstone Guidelines Management situations are published in the May 1985 
draft of the plan that includes the project area in Management Situation 1.  The 
management direction is to disallow conflicting development. 
 
Response:  The Kootenai National Forest is within the Selkirk Cabinet-Yaak Grizzly Bear 
Recovery Zone and adheres to management guidelines specific to this Recovery Zone.  The 
Rock Creek Record of Decision meets Forest Plan guidelines related to Interagency Grizzly Bear 
Committee (IGBC) guidelines (ROD, pp. 70 and 77).  IGBC guidelines specific to the Selkirk 
Cabinet Yaak Grizzly Bear Recovery Zone were followed, as demonstrated by the effects 
analysis, mitigation plan, biological assessment, and USFWS biological opinion.  The mitigation 
plan and reasonable and prudent alternative implementation favors the grizzly bear.  The 
monitoring plan assures the effectiveness of mitigation.  See also response to Issue 2B. 
 
I find that the above contentions regarding ESA are without merit. 
 
ISSUE 3.  THE DECISION VIOLATES THE NATIONAL FOREST MANAGEMENT 
ACT REGULATION. 
 
A.   In order to insure that viable populations will be maintained, habitat must be provided 
to support, at least, a minimum number of reproductive individuals. 
 
Response:  The BO for grizzly bear (NB 77, Doc. 7) does an adequate job providing Forest 
Plan-level context for the project, including discussion of the NCDE.  A portion of the NCDE is 
also located on the Kootenai National Forest.  Additionally, the project analysis demonstrates 
consistency with the recovery plan for the Cabinet Yaak Ecosystem.  The great majority of this 
ecosystem is located on the Kootenai National Forest, thus consistency with the recovery plan 
for the Cabinet Yaak Ecosystem provides additional support for NFMA viability requirements 
relative to grizzly bear on the Kootenai National Forest. 
 
The proposed project has an extensive mitigation plan that compensates for any adverse affects 
of the project.  The mitigation measures involve a number of requirements including the 
adoption of Grizzly Bear Conservation Measures and the Grizzly Bear Mitigation Plan as 
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documented in the BO (NB 77, Doc. 7, pp. A-9 thru A13).  The Grizzly Bear Conservation 
Measures are designed to minimize mortality risks to grizzly bear.  The Grizzly Bear Mitigation 
Plan is designed to reduce grizzly bear mortality risks, displacement, reduce human/grizzly 
confrontations, and to provide grizzly bear habitat protection and enhancement measures.  Most, 
or all, of these factors are incorporated into the FWS’s Reasonable and Prudent Measures, Terms 
and Conditions and Conservation Recommendations (BO, pp. A-113 thru A-117). 
 
The Kootenai National Forest agreed to adoption of the Reasonable and Prudent Measures to 
minimize “incidental take” of grizzly bears, as well as the “terms and conditions” that are non-
discretionary (ROD, pp. 30-33).  These measures are deemed adequate to minimize mortality 
risk, displacement, human/bear confrontations, habitat loss and a host of associated human 
factors (like sanitation, attractants, public education and enforcement).  
 
ISSUE 4.  THIS BRINGS UP THE DISCOVERY QUESTION; CASE LAW ON THIS 
QUESTION LEADS THAT IF THE ORE BODY WAS NOT SUFFICIENTLY 
DELINEATED AND ESTIMATES OF RESERVES MADE PRIOR TO THE 
WITHDRAWAL DATE, THEN NO DISCOVERY WAS MADE. 
 
Response:  The purpose of the evaluation adit is not to make a discovery under the mining laws.  
A discovery was made prior to the CMW being withdrawn from mineral entry.  This is a fact 
verified by the issuance of patent for the mineral estate under the CMW (NB 24, Doc. 4).  An 
evaluation adit is a common and necessary step in the development of an underground mine.  
The Forest Supervisor was correct in not questioning the validity of patented mining claims with 
respect to the closure of the CMW to mineral entry. 
 
ISSUE 5.  SURFACE DISTURBANCE IN THE WILDERNESS IS PROHIBITED BY 
THE WILDERNESS ACT. 
 
Response:  The Wilderness Act states in Section 4(d)(3), “Mineral leases, permits, and licenses 
covering lands within national forest wilderness areas designated by this Act shall contain 
reasonable stipulations as may be prescribed by the Secretary of Agriculture for the protection of 
the wilderness character of the land consistent with the use of the land for the purposes for which 
they are leased, permitted, or licensed.”  This provision gives the Secretary the authority to 
impose reasonable stipulations on permittees for the purpose of protecting wilderness character.  
The FEIS describes mitigation measures to be taken by Sterling to minimize impacts to 
wilderness character from the ventilation adit.  Measures include requiring Sterling to explore all 
other options to the wilderness location for the adit, to work with the Forest to choose the best 
location for the adit, if it is determined that the wilderness location is the only option, and to 
develop a plan to restore the adit to its pre-mining condition at the time of closure.  (FEIS, 
Volume I, p. 4-259; FEIS, Volume IV, Rec-1001, p. 2; ROD, Attachment 1, pp.3-4 and 15.)   
The Rock Creek Project is consistent with the Wilderness Act. 
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RECOMMENDATION 
 
I have reviewed the record for each of the contentions addressed above and have found that the 
analysis and decision adequately address the issues raised by the appellant.  I recommend the 
Forest Supervisor’s decision be affirmed and the appellant’s requested relief be denied. 
 
 
 
 
/s/ Richard F. Roberts 
RICHARD F. ROBERTS 
Appeal Reviewing Officer 
Director of Ecosystem Assessment and Planning 
 

 


