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This is my recommendation on disposition of the appeal filed by Ward A. Shanahan on behalf of 
Charles Harpole and Henry Skranak protesting the Kootenai National Forest Supervisor’s 
Record of Decision (ROD) for the Wayup Mine/Fourth of July Road Access. 
 
The Forest Supervisor’s decision adopts Alternative 5, as modified in the ROD.  The selected 
alternative approves the request to construct and/or reconstruct roads across Forest Service lands 
to access the two private properties.  The access granted will be subject to the mitigation, design 
criteria, and terms and conditions described in the Final Environmental Impact Statement (FEIS), 
the Biological Opinion (BO) and subsequent correspondence with the U.S. Fish and Wildlife 
Service (USFWS), and the ROD.    
 
My review was conducted pursuant to, and in accordance with 36 CFR 215.19 to ensure the 
analysis and decision are in compliance with applicable laws, regulations, policy, and orders.  
The appeal record, including the Appellants’ issues and recommended changes, has been 
thoroughly reviewed.  Although I may not have listed each specific issue, I have considered all 
the issues raised in the appeal and believe they are adequately addressed below. 
 
The Appellants allege violations of their rights of access across National Forest System Lands to 
their private land.  The Appellants request that the decision be remanded and access be provided 
along historical access routes.  An informal meeting was held but no resolution of the issues was 
reached. 
 
ISSUE REVIEW 
 
A.  Harpole 
 
Issue 1.  The Record of Decision "takes" Appellant's original access by Open Public Road 
(designated FR 2332, FR 6746C and FR 6746 in Appendix 3) and replaces it with a 
Restricted Public Road to be designated FR 6746, and converts Appellant's remaining 
"non-system" access to a 10 year easement, all without due process.  

 
Response:  Mr. Harpole has requested authorization for motorized road access across National 
Forest System Lands to conduct mineral exploration and development on his adjacent private 
lands (ROD, p. 1, Volume (V) 4, Folder (F) 5, Document (D) 1, V4, F1, D85, 78, 74, and 54).  

  Caring for the Land and Serving People Printed on Recycled Paper     



Harpole and Skranak - #00-01-00-0054 2.

The selected alternative approves the request to construct and/or reconstruct roads across Forest 
Service lands to access his private property (ROD, p. 3).  

 
The purpose and need for action is to allow access sufficient for the reasonable use and 
enjoyment of the private property in accordance with the provisions of the Alaska National 
Interest Lands Conservation Act (ANILCA) (ROD, pp. 3-4).  The selected alternative includes 
mitigation, monitoring and design features to minimize impacts on federal resources (ROD, pp. 
10-15; Appendix 4, pp. 1-6).  A specific design feature is to manage the access route, the non-
system road to the Wayup Mine, and a portion of FR 6746, as "restricted" roads as defined in the 
Interim-Access Management Rule Set approved by the Selkirk/Cabinet Yaak Grizzly Bear 
Subcommittee on December 1, 1998 (Interim Rule Set) (ROD, pp. 14-15; Appendix 4, p. 6).  
Application of the Interim Rule Set was a non-discretionary term and condition from the USFWS 
for the protection of grizzly bear habitat (ROD, p. 22; V5, F1, D1, D2, and D8).  An analysis of 
the effects of the non-discretionary terms and conditions and how the selected alternative meets 
the intent of USFWS BO is provided (ROD, Appendix 1, Letters 1 and 2). 

 
The selected alternative best meets the need for access with other resource protection objectives 
(ROD, p. 16).  The rationale for the selection of design criteria and mitigation, which minimizes 
impacts to other federal resources, is provided along with the rationale for granting access (ROD, 
pp. 16-24).   

 
Issue 2.  The Record of Decision fails to make a determination of Appellant's pre-existing 
rights of access (since 1893), including express rights granted by his patents, the necessity 
of access, and the implications of federal and state law. 

 
Response:  The determination in the ROD was based on reasonable access under ANILCA 
(ROD, pp. 3-5).      

 
The proponent has expressed pre-existing rights, including rights under RS 2477 and rights 
associated with appurtenances of patented mining claims, in correspondence with the Forest 
Service.  The Forest Service has determined that the proponent does not have valid rights under 
RS 2477 or other pre-existing rights (V2, F7, D1 to 20).  Specifically, the Forest Service has 
submitted documentation to the proponent and to Lincoln County that the access route to the 
Wayup Mine does not qualify as a public road (V4, F1, and D86).  This determination was made 
consistent with later advice from OGC (V4, F1, and D90).  Lincoln County has not asserted 
public road status for the access route (V2, F7, and D17).  The Forest Service, in consultation 
with OGC, has also determined that it is not necessary to address whether there may have been 
some common law right of access to the private property prior to the passage of ANILCA (V3, 
F15, D3 and 4).  

 
Issue 3.  The Record of Decision imposes on Appellant the sole responsibility, cost and 
liability for repair, maintenance and monitoring of the new access route FR 6746. 

 
Response:  Improvements necessary to the access route are described (ROD, p. 5).  
Responsibilities of the Forest Service will include water quality monitoring, road 
decommissioning and gate installation (FEIS, pp. 2-7 to 2-8).  Responsibilities of the proponent 
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will include the costs of reconstruction (ROD, p. 17), brush and slash piling, implementation of 
BMP measures into project design, seed and fertilizing of cut and fill slopes, and application of 
weed control measures (FEIS, pp. 2-9 to 2-10). 
 
The non-system road is currently closed to motorized use and is used primarily for the benefit of 
the private landowner (ROD, p. 5).  The Forest Service has not identified any use or need for this 
road for administration or resource projects in this area; therefore, the Forest Service is not 
sharing in the costs (Response, p. 2). 

 
Issue 4.  The Decision would replace Appellant's existing rights with a term easement for 10 
years, despite the fact that the public record supports a historic grant of a permanent road 
easement.  ANILCA is not the sole basis upon which Appellant's road right rests. 

 
Response:  Access has been approved in two stages.  The actual authorization to begin 
construction and reconstruction will be granted upon issuance of a special-use permit and the 
authorization of road use will be granted in an easement (ROD, pp. 3 and 18).  The term of the 
easement is 10 years (ROD, p. 18) and the rationale for the length of the easement is provided 
(ROD, p. 18).  Terms of easements are discretionary for protection of public resources (ROD, p. 
18; Response, p. 4; V3, F15, D2; V2, F6, and D1).   
 
Please see response to Issue #3 regarding appellant’s pre-existing rights.   

 
B. Skranak 
 
Issue 1.  The Lake Creek Road (Alternative #5) is an entirely new route which was never 
previously used in connection with access to Appellant Skranak's Fourth of July property.  
This is a 'taking' of Appellants historic appurtenant road right of way without due process. 

 
Response:  The proponent has requested access to his private property, the Fourth of July Mine, 
by constructing/reconstructing an existing trail to his private property (ROD, p. 6).  The existing 
trail follows the path of an old wagon route that was used to access several mining claims in the 
area.  In response to the proponent’s request, alternatives were developed that allow access to the 
private property while minimizing impacts to public resources (ROD, pp. 7-16).   

 
Several alternative routes were considered for access to the private property, in addition to the 
Fourth of July route as proposed by Skranak (ROD, pp. 15-16; FEIS, pp. 2-11; V7, F1, D16 and 
17).  The Lake Creek alternative route was developed to address engineering feasibility and to 
minimize impacts to the watershed, fisheries, roadless area, trails and heritage resources.  The 
Lake Creek route was selected as the route to provide access to the Fourth of July Mine (ROD, p. 
16), and to meet Forest Service responsibilities under ANILCA (ROD, p. 18).  

 
Differences in resource effects between the Lake Creek route and the Fourth of July route are 
described in the FEIS for wildlife (pp. 3-2 to 3-47), watershed (pp. 3-47 to 3-76), vegetation (p. 
3-77), heritage resources (pp. 3-78 to 3-81) and wilderness, roadless, recreation and visuals (pp. 
3-83 to 3-90).  The Lake Creek route best addresses bull trout and water quality by having less 
impact to RHCAs and sensitive land types (ROD, pp. 13 and 22-23).  The Lake Creek route also 
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addresses the roadless area by constructing less road within the existing IRA (ROD, pp. 13 and 
22-23), and will have less impacts to the recreation resource because it does not convert a highly 
used trail to a road (ROD, p. 16). 
 
Engineering feasibility was also determined to be better with the Lake Creek route (V7, F1, D1 
to 24).  The Lake Creek route will be the least expensive route because it is shorter and is located 
on more stable, drier sideslopes (V7, F1, D17).  The Fourth of July route did not meet riparian 
management objectives for large woody debris and did not minimize road construction within 
RHCAs (FEIS, p. 2-12).   
 
Issue 2.  The government cannot take private property for public use without due process 
under Eminent Domain laws and without just compensation.  An earlier 'temporary 
taking' of Appellant's access easement occurred when Forest Service Trail #115 was 
created thereby preventing motorized access to this fee title property. 

 
Response:  Initial access to the Fourth of July property was by wagons on a 6-foot-wide road 
constructed in 1902 (FEIS, p. 1-1).  Following disuse of the mine in the 1920s, the wagon route 
subsequently became a maintained Forest Service Trail (FESI, p. 1-1).  Mr. Skranak purchased 
the private property in 1960 (V4, F4, D1).  The Forest Service has taken no private property 
rights. 

 
Issue 3.  The existing easement, which was in place and in use at the time the Patents were 
granted, was recognized by the United States. 

 
Response:  The determination in the ROD was based on reasonable access under ANILCA 
(ROD, pp. 3-5).     

 
The proponents have expressed pre-existing rights, including rights under RS 2477 and rights 
associated with appurtenances of patented mining claims in correspondence with the Forest 
Service (V4, F1, D 32 and 66).  The Forest Service has determined that the proponents do not 
have valid rights under RS 2477 or other pre-existing rights (V2, F7, D1 to 20).  Specifically, the 
Forest Service has submitted documentation to the proponents and to Lincoln County that the 
access route to the Fourth of July Mine does not qualify as a public road (V2, F7, D16 and 18; 
V4, F1, D76, 79A, and 88).  These determinations were made consistent with later advice from 
OGC (V4, F1, D90).  Lincoln County has not asserted public road status for the access route 
(V2, F7, D17).  The Forest Service, in consultation with OGC, has also determined that it is not 
necessary to address whether there may have been some common law right of access to the 
private property prior to the passage of ANILCA (V3, F15, D3 and 4).  

 
Issue 4.  Appellant Skranak has been denied access to his property for more than 39 years.  
The Fourth of July Road was the only existing access to the property.  No consideration of 
any kind was given, in the Record of Decision, as to Appellant's rights. 

 
Response:  Mr. Skranak has requested authorization for access to his private property, and the 
selected alternative approves an alternative (ROD, p. 3).  The selected alternative includes 
mitigation, monitoring and design features to minimize impacts on federal resources (ROD, pp. 
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10-15; ROD, Appendix 4, pp. 1-6).  The rationale for the selection of design criteria and 
mitigation, which minimizes impacts to other federal resources, is provided (ROD, pp. 16-24). 

 
Please see response to Skranak's Issue #3 above, regarding pre-existing rights. 

 
Issue 5.  The expense is estimated by Appellant Skranak to be several times that of the cost 
of improvement of the original water level 'wagon road' route up Fourth of July Creek.  
The new route was chosen arbitrarily. 

 
Response:  The resource reasons for selection of the Lake Creek route are described in the ROD, 
as detailed in response to Issue #1 above. 

 
Engineering estimates show similar costs between alternatives (V7, F1, D2, 5, 16 and 17).  Road 
reconstruction costs on the Fourth of July route would be similar to new construction costs on the 
Lake Creek route because the trail crosses many small drainages and wet areas which would 
require culverts and design needed to meet BMP standards (V7, F1, D17).  The Fourth of July 
route requires considerable drainage work, two major bridges and includes road grades 
approaching 25 to 30 percent (V7, F1, D19). 
 
 
RECOMMENDATION 
 
I recommend the Forest Supervisor’s decision be affirmed and the Appellants’ requested relief 
be denied. 
 
 
/s/ Galen B. Hall 
 
 
GALEN B. HALL 
Reviewing Officer 
Regional Budget Officer 
  Regional Forester’s Office 
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