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This is my recommendation on disposition of the appeal filed by Cesar Hernandez on behalf of The 
Cabinet Resource Group protesting the Bull Lake Estates Access Record of Decision (ROD) on the 
Kootenai National Forest. 
 
The Forest Supervisor’s decision approves the request for access across Forest Service lands on Roads 
#398 and #8019 to access the Bull Lake Estates subdivision.   
 
My review was conducted pursuant to, and in accordance with, 36 CFR 215.19 to ensure the analysis 
and decision are in compliance with applicable laws, regulations, policy, and orders.  The appeal record, 
including the appellants’ objections and recommended changes, has been thoroughly reviewed.  
Although I may not have listed each specific issue, I have considered all the issues raised in the appeal 
and believe they are adequately addressed below. 
 
The appellants allege violations of the Alaska National Interest Lands Conservation Act (ANILCA), the 
National Environmental Policy Act (NEPA), and the Endangered Species Act (ESA).  An informal 
meeting was held but no resolution of the issues was reached. 
 
ISSUE REVIEW 
 
Issue 1.  ANILCA 
 
Contention 1a.  No alternative was developed that gives only Jim Beasley, family and friends access to 
the property. 

 
Response:  An alternative solely giving the proponent and his family and friends access was not 
analyzed since it would not have met the purpose and need of the project, which was to “provide 
reasonable access to isolated private land planned for subdivision” (ROD, p.4).  ANILCA is codified in 
36 CFR 251 and states that, “The authorizing officer shall determine what constitutes reasonable use and 
enjoyment of the lands based on contemporaneous uses made of similarly situated lands in the area and 
any other relevant criteria.”  The Forest Supervisor determined that the need for access to the private 
parcel of land planned for subdivision is appropriate resonable use and enjoyment of the private land, 
and that it is a contemporaneous use in the Bull Lake area (ROD, p. 4).   
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Contention 1b.  ANILCA, section 251.114, gives direction beyond granting access for reasonable use 
and enjoyment that reads, “and that minimize the impact of the Federal resources.”  This limits the 
extent of access government agencies are required to grant. 
 
Response:  ANILCA, section 251.114(f)(2), states:  “The route is so located and constructed as to 
minimize adverse impacts on soils, fish and wildlife, scenic, cultural, threatened and endangered species, 
and other values of the Federal land.”  Effects of this project were minimized through design features 
and mitigation measures described in Appendix 2 of the ROD.  The Draft Environmental Impact 
Statement (DEIS) analysis indicates that wildlife habitat and other resource needs would be provided 
for.  The United States Fish and Wildlife Service (USFWS) concurred with findings of “may affect but 
not likely to adversely affect” bull trout and issued a biological opinion that granting access is not likely 
to jeopardize the continued existence of the grizzly bear.  
 
Issue 2.  Endangered Species Act 
 
Contention 2A.  The project proponent has requested electrical service to the subdivision via a 
submarine cable across Bull Lake.  The submarine cable is a related event that should have been 
analyzed.  Installation of the submarine cable has the potential of disturbing identified Kokanee redds.  
The Kokanee are a food source for bull trout, an endangered species. 
 
Response:  The Forest Service received utility installation design information from Citizens Telecom 
and Northern Lights Inc. for burying cables along the access road (Project File, Doc. 64 and 65).  No 
design information was submitted to the Forest Service by the proponent regarding the intent to utilize a 
submarine cable for utilities.  For the purpose of assessing impacts associated with the Bull Lake Estates 
subdivision, the Bull Lake Estates Access DEIS relied on the analysis and findings found in the Bull 
Lake Estates Subdivision EIS prepared by Montana DEQ.  The State analysis of the subdivision also 
indicates that the utilities would run underground along the access road.  The USFWS concurred with 
findings of “may affect but not likely to adversely affect” bull trout.   

 
On June 8, 2000, the District received a call from DASCO regarding installation of the cable across Bull 
Lake.  A submarine utilities cable would most likely run from private lands on one side of the lake to the 
other, which would be under jurisdiction of the State.  The District found that permits had been obtained 
from the appropriate agencies, including MDEQ and the Montana Department of Fish, Wildlife and 
Parks (Project File, Doc. 249).     
 
Contention 2B.  The ROD ignores the Kootenai National Forest Plan’s unambiguous language 
regarding grizzly bear.  You close the road for bears and wildlife and then you open the road “not 
because the proponent wants access to enjoy his property, but to aid development of his subdivision.”  
 
Response:  As explained in the response to comment #47, “the decision was made to keep Road #8019 
closed due to the difficulty of maintaining the road, i.e. it became very muddy and rutted in the spring 
and fall.”  Wildlife habitat enhancement was a secondary benefit of the road closure.   
 
Open-road density analysis in the DEIS (page 3-63) shows that the BMU open-road density would be 
.53 mi/sq. mi. and that it would become .55 mi/sq. mi. with implementation of Alternative B.  This is 
consistent with existing direction in the Forest Plan.   
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Issue 3.  Motorized trespass on Forest land is a given.  The remote nature of this setting promises that 
this will occur.  The land exchange with Crown Pacific for adjacent parcel P-1 has not yet been realized 
and may not occur.  These are both potential consequences and cumulative effects that have not been 
considered.   
 
Response:  Cumulative effects of the Crown Pacific Land Exchange Proposed Action were analyzed 
and displayed in the Bull Lake Estates Access DEIS (DEIS, Chapter 3).  The effects of opening Road 
#8019 past the subdivision were analyzed in the Crown Pacific Land Exchange Environmental 
Assessment as Alternative C (Project File, Doc. 301B).  The wildlife analysis indicated that although 
individual animals may be displaced, wildlife populations are not expected to be adversely affected due 
to the amount and quality of habitat available on federal lands in the surrounding areas.  Forest Plan 
standards would be met.   
 
Road restrictions are monitored continually on the District, and violations reported to access 
management personnel and law enforcement to remedy the situation.  ORV use on the Forest is minimal 
due to dense vegetation and steep terrain (Project File, Doc. 301A). 
 
Issue 4.  A letter dated April 8, 2000, from Pat Plantenberg of Montana DEQ to Dave Young of Asarco, 
page 6, states:  “Monitoring items that should be added to the plan include groundwater and seep 
monitoring at the impoundment; monitoring of streams that drain from the mine area such as Weasel 
Gulch .….”  U.S. Forest Service (USFS) analysis of cumulative effects to Bull Lake relies on MDEQ 
analysis utilizing incomplete data.  Will this change calculated breakthrough conclusions? 
 
Response:  The Forest Service has received no data to indicate that further analysis of cumulative 
effects resulting from drainage from the mine is warranted.  The Watershed Analysis in the Bull Lake 
Estates Access DEIS (pp. 3-31 through 3-39), and in the State’s Bull Lake Estates EIS (Project File, 
Doc. 33) made the determination that the proposed access and subdivision would meet State water 
quality regulations and would not have any additional measurable effect.  The State of Montana has 
jurisdiction over mine and subdevelopment permitting and water quality in Bull Lake.  Required 
monitoring items can be changed by the State, as identified in their Record of Decision (Project File, 
Doc. 34):  “Under the Water Quality act, the department may modify monitoring requirements or require 
additional monitoring, based on the results of ongoing monitoring.”   
 
Issue 5.  Everyone of the above citations decries the fact that management goals and standards in the 
Forest Plan for this area will not be met by the proposed action.  Indeed, many will be rolled back and 
seriously compromised.  Sanctioning a major subdivision in an area previously closed for wildlife 
protection is a complete repudiation of the initial goal. 
 
Response:  The effects of the proposed project were identified in the DEIS (pp. 3-40 to 3-86), including 
consistency with Forest Plan goals and standards.   
 
Issue 6.  Increased usage by subdivision occupants jeopardizes safety of Bad Medicine Campground 
recreational users.  USFS decision note, page 1:  “The 4 feet of shoulder paving may be dropped through 
agreement if the county accepts jurisdiction.”  This consequence is a flagrant abrogation of 
responsibility.  Pedestrian travel along Road segment #8019 is part of the recreational experience for the 
Bad Medicine Campground. 
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Response:  The 4 feet of shoulder paving that may be dropped through agreement with the county refers 
to a segment of Road #398 (where the existing road is 20 feet wide with 2 feet of gravel shoulders), not 
Road #8019.  This segment of Road #398 is from Highway 56 to the bridge across Ross Creek and is a 
straight section with long sight distances.  Road segment #8019 would be widened from the existing 20 
or 16 feet to 24 feet.  The DEIS recreation analysis discusses likely impacts to recreational users of Bad 
Medicine Campground (pp. 3-17 to 3-23).  
 
RECOMMENDATION 
 
I recommend the Forest Supervisor's decision be affirmed and the Appellants' requested relief be denied. 
 
 
/s/ J. Doug Glevanik 
 
 
J. DOUG GLEVANIK 
Reviewing Officer 
Interregional NEPA, Appeals and Litigation Leader 
  Ecosystem, Assessment and Planning 

 


